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@%‘Epsr‘?.%, UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

: . REGION 10
%- 1200 Sixth Avenue, Suite 800
06; Seattle, WA 98101-3140

AL paat®
F QOFFICE OF

WATER AND WATERSHEDS

March 17, 2010
VIA Electronic Filing

Ms. Eurika Durr, Clerk of the Board
U.S. Environmental Protection Agency
Ariel Rios Building

1200 Pennsylvania Avenue, N.W.
Washington, D.C. 20005

VIA First Class Mail

Mr. Mike D.J. Bonneau General Manager,
Teck Alaska Incorporated

Red Dog Operations

3105 Lakeshore Drive

Building A, Suite 101

Anchorage, Alaska 99517

Re:  NPDES Appeal No. 10-04
Red Dog Mine - NPDES Permit No. AK-003865-2
Notification of Withdrawal of Permit Conditions

Dear Mr. Bonneau:

On January 8, 2010, the U.S. Environmental Protection Agency Region 10 issued the
above-referenced National Pollutant Discharge Elimination System (NPDES) permit to Teck
Alaska Incorporated. On February 18, 2010, the Environmental Appeals Board notified Region
10 that Trustees for Alaska and the Center on Race, Poverty and the Environment, on behalf of
several entities and individuals, filed a petition for review of the permit. On February 26, 2010,
Region 10 issued a notification pursuant to 40 C.F.R. § 124.16(a)(2) that the following contested
permit conditions were stayed as a result of the petition for review:

¢ Part LA.1, Table 1 — effluent limitations for lead (monthly average limit), selenium
(daily maximum limit), zinc, and weak acid dissociable (WAD) cyanide

e Part LA.7.a - effluent limitations for Total Dissolved Solids (TDS)
The remainder of the January 8, 2010, NPDES permit conditions were determined to be

uncontested and severable from the contested conditions and, in accordance with 40 C.F.R. §§
124.16(a)(2) and 124.20(d), will become fully effective and enforceable on March 31, 2010.

GPIMMMRMM




Pursuant to 40 C.F.R. § 124.19(d), the Region hereby withdraws the following conditions
from 2010 NPDES Permit No. AK-003865-2:

» Part1.A.1, Table 1 - effluent limitations for lead (monthly average limit), selenium
(daily maximum limit), zinc, and weak acid dissociable (WAD) cyanide

e Part 1L.A.7.a — effluent limitations for Total Dissolved Solids (TDS)

Those permit conditions that are not withdrawn, which include the entire permit except the
conditions identified above, will become fully effective and enforceable on March 31, 2010.
As a result of this withdrawal, the following conditions in the 1998 NPDES Permit No. AK-
003865-2 remain in effect until further agency action. :

¢ Part LA.1 - effluent limitations for lead (monthly average limit), selenium (daily
maximum limit), zinc, TDS, and total cyanide

Please feel free to contact Patty McGrath at (206) 553-0979 or Cindi Godsey at (907)
271-6561 should you have questions regarding this letter.

Sincerely, /}

o
Michael A, Bussell
Director, Office of Water

cc:  Environmental Appeals Board
Millie Hawley, President, Native Village of Kivalina IRA Council
Caroline Cannon, President, Native Village of Point Hope IRA Council
Pamela Miller, Alaska Community Action on Toxics
Brook Brisson, Northern Alaska Environmental Center
Enoch Adams, Jr., Kivalina
Leroy Adams, Kivalina
Andrew Koenig, Kivalina
Jerry Norton, Kivalina
Joseph Swan, Sr., Kivalina
Brent Newell, Center for Race, Poverty, & the Environment
Victoria Clark, Trustees for Alaska
Don Kuhle, U.S. Army Corps of Engineers
George Helfrich, National Park Service
Jack DiMarchi, State of Alaska Department of Natural Resources
Ukallaysaaq Tom Okleasik, Northwest Arctic Borough
Jackie Hill, Maniilag Association
Marie Greene, NANA Regional Corporation, Inc,
Tim Pilon, State of Alaska, Department of Environmental Conservation
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UNITED STATES DISTRICT COURT

DISTRICT OF ALASKA

ENOCH ADAMS, JR., LEROY ADAMS,
ANDREW KOENIG, JERRY NORTON,
DAVID SWAN, and JOSEPH SWAN,

Plaintiffs, 3:04-cv-00049-JWS

VS. ORDER AND OPINION

Order for Status Report]
Defendant.

NANA REGIONAL CORPORATION and
NORTHWEST ARCTIC BOROUGH,

)
)
)
)
)
)
;
TECK COMINCO ALASKA, INC,, ) [Re: Motion at Docket 72 and
' )
)
)
)
)
)
)
Interveners-Defendants. )
)

. MOTION PRESENTED
At docket 72, plaintiffs Enoch Adams, Jr., Leroy Adams, Andrew Koenig, Jerry

Norton, and Joseph Swan' move for partial summary judgment establishing defendant
Teck Cominco Alaska, Inc.’s liability for 1,951 violations of its National Pollution
Discharge Elimination System permits. At docket 100, defendant opposes the motion.
Plaintiffs’ reply is filed at docket 124. Oral argument was heard on June 15, 20086.

Plaintiff David Swan died on May 5, 2005.
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II. BACKGROUND

Except as otherwise noted, the facts in this section are those alleged in plaintiffs’

complaint? which were not denied in defendant’s answer.’ Plaintiffs are residents of the
village of Kivalina located near the mouth of the Wulik River in northwestern Alaska.
The Wulik River is the primary source of drinking water for Kivalina residents. Plaintiffs
subsistence fish in the Wulik River and its tributaries. Some of the plaintiffs also harvest
fish and marine mammals from the Chuckchi Sea near the mouth of the river.
Defendant Teck Cominco Alaska, Inc. (“Teck”) operates the Red Dog Mine, which is
located about fifty-five miles from the Chuckchi Sea on land owned by the Northwest
Arctic Native Association (‘NANA”). Ore removed from the open pit mine is milled to
obtain zinc and lead concentrates. Throughout the year, the concentrates are trucked
over the DeLong Mountain Road to storage buildings about a mile from tidewater.
During the months when the Chuckchi Sea is free of ice, the concentrates are loaded
aboard ships for transport to smelters outside Alaska. The tidewater storage facilities
and other infrastructure at the port site are on NANA land. Teck operates the mine and
the port sites under an agreement with NANA.

Cyanide is used in the milling process at the mine. Tailings and process
wastewater resulting from the milling operation are impounded in a tailings pond, from
which treated wastewater is discharged into the Middle Fork of Red Dog Creek through
Outfall 001. Mining takes place year-round, but wastewater is discharged only during
the warmer periods, generally from May until early October. The mouth of the Wulik
River is downstream of Quifall 001.

Federal law prohibits discharge of pollutants from point sources except in

compliance with the provisions of the Clean Water Act (“CWA").* The discharge of

Doc. 10.

®*Doc. 6.

433 U.S.C. § 1311(a). Section 1 of Pub. L. 95-217 indicates that a set of federal water
pollution control statutes - statutes that include those of great relevance to this litigation - may
be cited as the “Clean Water Act of 1977." For simplicity and because there have been
subsequent amendments, the court uses the term “Clean Water Act” to refer to this statutory

2.
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pollutants may be authorized in accordance with National Poliution Discharge
Elimination System (“NPDES") permits.® In Alaska, NPDES permits are issued by the
federal Environmental Protecti.on Agency (“EPA"). The EPA issued NPDES permit
number AK-03865-2 for the Red Dog mine site in 1985, reissued the permit in 1998,
modified the permit in July 2003, and administratively extended it when the permit
expired on August 28, 2003. The permit authorizes Teck to discharge 2.418 billion
gallons of effiuent from the tailings pond via Qutfall 001 each year. Eleven discharge
parameters are found in the permit which uses two limitation types—daily maximum
discharge limits and monthly average discharge limits.

The EPA issued NPDES permit number AK004064-9 for the port site, effective
January 29, 1999. The permit authorizes Teck to discharge treated wastewater from a
sewage treatment plant into the Chuckchi Sea via Qutfall 001, and to discharge
drainage from the concentrate storage buildings into the Chuckchi Sea or onto the
tundra from Outfall 005. Under the terms of both the mine and port site NPDES
permits, Teck is required to file discharge monitoring reports (‘DMR”} with the EPA.

Between the effective date of the 1998 mine site NPDES permit and the date
plaintiffs filed the underlying complaint, the EPA issued four Compliance Orders by
Consent (“COBCs") extending Teck’s schedule for compliance with the 170 mg/i
monthly average and 196 mg/l daily maximum limits for TDS set out in the 1998 mine
site NPDES permit. The July 1999 COBC states that Teck shall achieve compliance
with the mine site permit limits for TDS by the beginning of the 2001 discharge season,
and that during the 1999 and 2000 discharge seasons, Teck shall limit TDS discharged
in its wastewater to maintain in-stream TDS concentrations at or below 1,500 mg/! at
Station 10 during the entire discharge season, and at 500 mg/L at Station 7 from July 25
through August 31.°

scheme.
533 U.S.C. § 1342(a).

84009 COBC at 3, doc. 72, exh. 73.
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The May 2000 COBC states that Teck shall achieve compliance with the permit
limit for TDS by the beginning of the 2001 discharge season, and that during the 1999
and 2000 discharge seasons, Teck shall limit TDS discharged in its wastewater so as to
maintain in-stream TDS concentrations at or below 1,500 mg/| at Station 10 during the
entire discharge season, and at 500 mg/l at Station 7 from July 25 through August 31 I
The May 2001 COBC requires Teck to comply with the TDS limits in the 1998 permit by
the beginning of the 2002 discharge season, and states that during the 2001 discharge
season, Teck shall maintain in-stream TDS concentrations at or below 1,500 mg/l at
Station 10 during the entire discharge season, and at 500 mg/l at Station 7 from July 25
through September 15.°

The May 2002 COBC requires Teck to come into compliance with the TDS limits
in its NPDES permit by August 2003, and states that during the 2002 and 2003
discharge seasons, Teck shall maintain in-stream TDS concentrations at or below 1,500
mg/l at Station 10 during the entire discharge season, and at 500 mg/| at Station 160
from July 25 through the end of the discharge season.’ The COBCs also collectively
state that Teck violated both the daily maximum and monthly average TDS effluent
fimits contained in the 1998 NPDES permit during the months of September 1998, May
through October of 1899, May through October of 2000, and May through October of
2001, and state that Teck’s violations of the TDS limits in the NPDES permit constitute
violations of 33 U.S.C. § 1311(a).

Plaintiffs filed the underlying complaint on March 8, 2004. Plaintiffs’ complaint
alleges ten claims. Claims one through seven and ten, all of which allege violations of
33 U.S.C. § 1311(a), are pertinent to the motion presented herein. Claim one alleges
violations of the total dissolved solids (“TDS") limit in the mine site NPDES permit.
Claim two asserts violations of cyanide limits in the mine site permit. Claim three
asserts violations of Whole Effluent Toxicity (‘“WET”) testing requirements in the mine

72000 COBC at 4, doc. 72, exh. 74.
#2001 COBC at 4-5, doc, 72, exh. 75,

92002 COBC at 5, doc. 72, exh. 76.
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site permit. Claim four alleges unpermitted discharges to the tundra in violation of the
mine site permit. Claim five asserts self-monitoring and reporting violations of the mine
site permit. Claim six alleges unpermitted discharges from the port site and violations of
the total suspended solids (“TSS") limit in the port site NPDES permit. Claim seven
alleges violations of the COBCs. Claim ten alleges self-monitoring and reporting
violations of the port site permit.

In their complaint, plaintiffs seek penalties for 2,309 violations of Teck's mine and
port site NPDES permits and related COBCs. Plaintiffs now move for partial summary
judgment establishing Teck’s liability for 1,951 of those violations. Plaintiffs further
request the court fo find Teck “subject to civil penalties of up to $27,500 for each of the
1,951 days of violation.”™

lll. STANDARD OF REVIEW

Federal Rule of Civil Procedure 56(c) provides that summary judgment should be

granted when there is no genuine issue as to any material fact and when the moving
party is entitled to judgment as a matter of law. The moving party has the burden of
showing that material facts are not genuinely disputed."” To meet this burden, the
moving party must point out the lack of evidence supporting the nonmoving party’s
claim, but need not produce evidence negating that claim.’ Once the moving party
meets its burden, the nonmoving party must demonstrate that a genuine issue of fact
exists by presenting evidence indicating that certain facts are disputed so that a fact-
finder must resolve the dispute at trial.’”® The court must view this evidence in the light
most favorable to the nonmoving party, must not assess its credibility, and must draw all
justifiable inferences in favor of the nonmoving party.™

"®Motion at 36, doc. 72.

YiCelotex Corp. v. Catrett, 477 U.S. 317, 323 (1986).

2id. at 325.

BAnderson v. Liberty Lobby, Inc., 477 U.S. 242, 248-49 (1986).

“id, at 255; Soldano v. United States, __F.3d__, 2006 WL 1897081 (9th Cir. 2006).

-5-
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IV. DISCUSSION
Plaintiffs move for partial summary judgment establishing defendant's liability for

1,951 violations of its mine and port site NPDES permits. Plaintiffs allege that all of the
violations are confirmed by defendant's self-monitoring reports. Defendant opposes the
motion on several grounds, inciuding standing, subject matter jurisdiction, regulatory
mootness, and failure to allege a violation. The court addresses the issues of standing
and subject matter jurisdiction before addressing the alleged permit violations.

A. STANDING

Defendant first argues that plaintiffs lack individual standing to proceed on the
merits of their lawsuit. “[T]o satisfy Article lII's standing requirements, a plaintiff must
show (1) it has suffered an ‘injury in fact’ that is (a) concrete and particularized and
(b) actual or imminent, not conjectural or hypothetical; (2) the injury is fairly traceable to
the challenged action of the defendant; and (3) it is likely, as opposed to merely
speculative, that the injury will be redressed by a favorable decision.””® “[T]he threshold
question of citizen standing under the CWA is whether an individual can show that she
has been injured in her use of a particular area because of concerns about violations of
environmental laws, not whether the plaintiff can show there has been actual
environmental harm.”'® “[E]nvironmental plaintiffs adequately allege injury in fact when
they aver that they use the affected area and are persons ‘for whom the aesthetic and
recreational values of the area will be lessened’ by the challenged activity.”"

Here, plaintiffs each filed a declaration detailing the injuries suffered because of
defendant's alleged violations. Plaintiff Enoch Adams declares that he no longer
obtains drinking water from the Wulik River because of defendant’s discharges into the
Middle Fork Red Dog Creek, a tributary to the Wulik River; he is concerned about the

SEriends of the Earth v. Laidiaw, 528 U.S. 167, 180-181 (2000) (citing Lujan v.
Defenders of Wildlife, 504 U.S. 555, 560-561 (1992)}.

®Ecological Rights Foundation v. Pacific Lumber Co., 230 F.3d 1141, 1151 (9th Cir.
2000).

171 aidlaw, 528 U.S. at 183 (quoting Sierra Club v. Morton, 405 U.S. 727, 735 (1972)).

-B-
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risks of eating contaminated fish; he has noticed changes in the bearded seal
population around Kivalina since defendant’s port site opened; he is “afraid of what kind
of contamination the fish, caribou, ugruk, and belugas may have as a resuit of drinking
the contaminated water that contains the discharge from the mine”; and he “cannot
enjoy this beautiful area as much knowing there are contaminants in the River from
Teck Cominco’s viclations.”*® The remaining plaintiffs present evidence to similar
effect.” Plaintiffs’ sworn statements are sufficient to establish injury in fact.

“The issue in the causation inquiry is whether the alleged injury can be traced to
the defendant's challenged conduct, rather than to that of some other actor not before
the court.”® Plaintiffs have presented evidence that defendant has discharged
pollutants in violation of NPDES permits, the pollutants discharged by defendant are
toxic, and the discharge flows into waters that plaintiffs use for drinking, subsistence
fishing, and recreation. Plaintiffs also allege, and defendant does not dispute, that
defendant is the only “industrial polluter in the Wulik River watershed.””' Here, as in
Ecological Rights Foundation, "[i]t requires no atten uated chain of conjecture” to link
defendant’s alleged illegal conduct to plaintiffs’ diminished enjoyment of the Wulik
River.?

Similatly, plaintiffs have satisfied the “fairly traceable” requirement by showing
that defendant discharges pollutants that contribute to the kinds of injuries alleged in the
geographic area around the village of Kivalina.? The redressability component focuses
on a plaintiff's injury and the judicial relief sought. On summary judgment, a plaintiff

18Daciaration of Enoch Adams, Jr. at 4, attached to doc. 72.

1950e Declarations of Leroy Adams, Jerry Norton, Andrew Koenig, and Joseph Swan,
attached to doc. 72.

DEcological Rights Foundation, 230 F.3d at 1152,
MDoc¢. 72 at 12.
2Fcological Rights Foundation, 230 F.3d at 1152,

BN atural Resources Defense v, Southwest Marine, 236 F.3d 985, 995 (9th Cir. 2000)
(citation and internal quotation marks omitted).

-7-
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must establish that it is “likely, as opposed to merely speculative, that the injury will be
redressed by a favorable decision.” In this matter, plaintiffs seek injunctive relief, civil
penalties, and costs. Plaintiffs must demonstrate standing separately for each form of
relief sought.2> “A plaintiff who seeks injunctive relief satisfies the redressability
requirement by alleging a continuing violation” of an applicable standard.”® Here,
plaintiffs allege and have provided evidence that defendant is continuing to violate its
NPDES permits. Because plaintiffs seek an injunction to halt those continuing
violations, plaintiffs satisfy the redressability requirement for injunctive relief.?’

Similarly, civil penalties and costs redress violations in a citizen suit by deterring
future violations and limiting defendant’s economic incentive to delay attainment of
permit limits. To the extent civil penalties encourage a defendant to discontinue current
violations and deter defendant from committing future violations, civil penalties afford
redress to citizen plaintiffs who are injured or threatened with injury as a consequence
of ongoing unlawful conduct.?® The civil penalties plaintiffs seek in this matter carry with
them a deterrent effect that make it likely, as opposed to merely speculative, that the
penalties will redress injuries “by abating current violations and preventing future
ones."”

For the reasons stated above, plaintiffs have satisfied Article lI's requirements
and have standing to bring this action.

] aidiaw, 528 U.S. at 181.

1d. at 185.

BGouthwest Marine, 236 F.3d at 995.
Z1d.

3} aidlaw, 528 U.S. at 186.

2(d. at 187.
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B. SUBJECT MATTER JURISDICTION

Defendant next argues that the court does not have jurisdiction over the alleged
violations because plaintiffs cannot establish that the violations were ongoing as of
March 8, 2004, the date plaintiffs filed their complaint. The Clean Water Act “does not
permit citizen suits for wholly past violations:’ rather, the statute ‘confers jurisdiction over
citizen suits when the citizen-plaintiffs make a good-faith allegation of continuous or
intermittent violation.”® Citizen-plaintiffs are not required to “prove their allegations of
ongoing noncompliance before jurisdiction attaches under § 505."

Claims one through seven and ten of plaintiffs’ complaint each contain
aliegations that the violations at issue are “ongoing to this day or are capable of
repetition,” and that “without the imposition of appropriate civil penalties and the
issuance of appropriate equitable relief,” defendant will continue to violate its NPDES
permits. Based on the court's review of the record, it appears that plaintiffs’ allegations
of continuous of intermittent violations are based on a good-faith belief, formed after
reasonable inquiry into the facts. Because plaintiffs have made the requisite good-faith
allegations, plaintiffs have satisfied the threshold requirement for jurisdiction.®

To prevail at trial, a citizen-plaintiff must prove ongoing violations.* “[A] citizen
plaintiff may prove ongoing violations ‘either (1) by proving violations that continue on or
after the date the complaint is filed, or (2) by adducing evidence from which a
reasonable frier of fact could find a continuing likelihood of a recurrence in intermittent
or sporadic violations.”* The Ninth Circuit has “confirmed that ‘[ijntermittent or sporadic
violations do not cease to be ongoing until the date when there is no real likelihood of

Vsouthwest Marine, 236 F.3d at 998 (quoting Gwaltney of Smithfield, Ltd. v.
Chesapeake Bay Foundation, Inc., 484 U.S. 49, 64 (1987)).

Y Gwaltney, 484 U.S. at 64.
2g50outhwest Marine, 236 F.3d at 998.

BCommunity Association for Restoration of the Environment v. Henry Bosma Dairy, 305
F.3d 943, 853 (9th Cir. 2002).

Mgierra Club v. Union Oil Co., 853 F.2d 667, 671 (9th Cir. 1988) (quoting Chesapeake
Bay Foundation, Inc. v. Gwaltney of Smithfield, Ltd., 844 F.2d 170, 171-72 (4th Cir. 1988)).

-O-
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repetition.”® In assessing the likelihood of repetition, the court may consider “whether
remedial actions were taken to cure violations, the ex ante probability that such
remedial measures would be effective, and any other evidence presented during the
proceedings that bears on whether the risk of defendant’s continued violation had been
completely eradicated when citizen-plaintiffs filed suit.”*® Violations can also be deemed
ongoing if in comparing self-reported exceedances before a complaint was filed and
afterwards, the same parameter is exceeded.” |

Defendant alleges that plaintiffs have failed to offer evidence of ongoing TDS,
cyanide, and WET limit violations, monitoring and reporting violations, and unpermitted
discharge violations. The court will consider whether plaintiffs have met their burden of
establishing ongoing violations in its discussion of each category of violations.
C. VIOLATIONS OF THE MINE SITE NPDES PERMIT

Defendant’s mine site permit establishes discharge limits for eleven parameters
and contains two types of limitations: a daily maximum discharge limit and a monthly
average discharge limit. Plaintiffs move for partial summary judgment establishing
defendant’s liability for violations of the TDS daily maximum and monthly average limits,
cyanide daily maximum and monthly average limits, WET daily maximum and monthly
average limits, and monitoring and reporting requirements. The alleged violations are
based solely on self-monitoring reports Teck has submitted to the EPA. The court

considers each category of alleged violations below.

%Henry Bosma Dairy, 305 F.3d at 953 (quoting Chesapeake Bay Foundation, 844 F.2d
at 172).

{nion Oil, 853 F.2d at 867 (quotation and citation omitted) (emphasis in original).
Sierra Club v. Union Oil Co. of California, 716 F.Supp. 429, 433 (N.D. Cal. 1989).

-10-
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1. 618 Violations of the Total Dissolved Solids Daily Maximum Limit®

Teck’s 1998 mine site NPDES permit sets a daily maximum limit for TDS of 196
mg/l at Outfall 001. The 196 mg/l daily maximum limit for TDS was in effect from March
1999 through March 8, 2004, the date plaintiffs filed their complaint. Plaintiffs allege
that defendant admitted 108 violations of the daily maximum TDS limit in its answer in
this litigation, and admitted “329 violations in the KRPC litigation and an additional 181
violations to the U.S. EPA, for a total of 618 violations of the daily maximum discharge
of TDS."

In July 2003, the EPA modified Teck's mine site NPDES permit. The July 2003
modification of Teck’s mine site permit sets in-stream limits for TDS concentrations
during Arctic Grayling spawning season and for the remainder of the discharge season.
The 2003 permit also states that “[ijn addition to the above limitations the TDS
concentration at Outfall 001 shall not exceed 3,900 mg/l.”*° The 2003 permit
modification of the TDS limits became effective on June 15, 2004, with the exception of
the limits during grayling spawning period.*’

Defendant first opposes plaintiffs’ motion for partial summary judgment on the
alleged violations of the daily maximum TDS limit on the grounds of regulatory
mootness. Defendant suggests that “an anticipated change” to its mine site NPDES
permit renders plaintiffs’ claim for violations of the daily maximum TDS limit moot.
Defendant specifically alleges that the anticipated “2006 permit will set TDS limits at
1500 mg/l in-stream Red Dog Creek during the entire discharge season and contain no

end of pipe limit."*?

3|1y their motion for summary judgment, plaintiffs alleged four violations of the TDS daily
maximum in May 1999. Defendant pointed out that plaintiffs did not allege the four May 1999
violations in their complaint; consequently, plaintiffs withdrew the four May 1999 violations.

*Reply at 44, doc. 124.

409003 Modified Permit at 8, doc. 72, exh. 71.

“"Opposition at 21, doc. 100.

2pffidavit of Mark Thompson Regarding TDS at 4, doc. 100, exh. 1.

14-
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Defendant’s argument of regulatory mootness based on an anticipated change in
the NPDES permit is premature. In seeking to have a claim dismissed as moot, the
defendant’s burden “is a heavy one.””® “The defendant must demonstrate that it is
‘absolutely clear that the allegediy wrongful behavior could not reasonably be expected
to recur.”™* Defendant cannot meet its burden here because Teck is currently operating
under the 2003 NPDES permit, which states that in addition to the in-stream limits for
TDS, the daily maximum TDS concentration at Outfall 001 shalt not exceed 3,900 mg/l.
Moreover, even if the court assumes the renewed permit will moot plaintiffs’ claims for
injunctive relief related to violations of the daily maximum TDS limits, the court could still
impose civil penalties for violations that have already occurred provided the violations
are ongoing or capable of repetition.*

Defendant next argues that plaintiffs have not satisfied their burden of
demonstrating that Teck’s alleged violations of the daily maximum TDS limit are
ongoing. Plaintiffs allege that Teck’s violations of the daily maximum TDS limit in the
1998 permit were ongoing through June 14, 2004, and that Teck has also violated the
3,900 mg/l limit since pilaintiffs filed this suit. In support, plaintiffs provide evidence that
Teck violated the 198 mg/I daily maximum limit for TDS at Outfall 001 in May 2004 and
in half of June 2004,*® and violated the new 3,900 mg/l limit for TDS at Outfall 001 in
August and September of 2004."

Defendant does not deny the alleged violations of the 196 mg/l daily maximum
limit for TDS, nor its violations of the 3,900 mg/l limit. Rather, defendant argues that the
3,900 mg/l limit contained in the 2003 NPDES permit was “improperly derived and not

BGwaltney, 484 U.S. at 66 (quoting United States v. W.T. Grant Co., 345 U.S. 629, 633
(1953)).

*id. (quoting United States v. Phosphate Export Assn. Inc., 393 U.S. 199, 203 (1968)).
5 aidfaw, 528 U.S. at 192-193.
“May 2004 DMR, doc. 72, exh, 87; June 2004 DMR, doc. 124, exhs. 282 and 294.
“"August 2004 DMR, doc. 72, exh. 84, September 2004 DMR, doc. 72, exh. 83.

-12-
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based on any requirement of the Clean Water Act.”® The propriety of the 3,900 mg/l
limit is not before this court. Moreover, defendant could have appealed the 3,900 mg/l
limit for Qutfali 001 in the 2003 modified permit, but did not.

Defendant also argues that plaintiffs do not have standing to allege the August
2004 and September 2004 violations of the 3,900 mg/l TDS limit because they did not
provide notice of these alleged violations. Defendant's argument is unavailing because
plaintiffs do not seek to establish defendant’s liabiiity for the alleged TDS violations in
August and September of 2004. Rather, plaintiffs cite the August and September 2004
DMRs as evidence that “[d]espite having its TDS limits raised by a factor of 20 from
197 mg/l to 3,900 mg/l at Outfall 001, Teck continues to violate the limits for TDS at
Outfall 001. *

Defendant has admitted the alleged violations of the daily maximum limit for
TDS. Plaintiffs have alleged sufficient facts, about which there is no genuine issue, that
violations of the daily maximum TDS limit were ongoing after plaintiffs filed their
complaint. It follows that plaintiffs’ motion for partial summary judgment is granted as to
the 618 violations of the daily maximum limit for TDS.

2. 618 Violations of the Monthly Average Total Dissolved Solids Limit®

Mine site permit condition I(A)(1) sets a monthly average discharge limit of 170
mg/l per day for TDS. Plaintiffs allege that defendant admitted in its answer in this
litigation that Teck violated the monthly average TDS limit in June 1999, August 1999,
September 1999, May through September of 2000, June through October of 2001, May
through October of 2002, and May through August of 2003, and that Teck admitted in its
answer in the KRPC litigation that it violated the monthly average TDS limit in October
1999, October 2000, and May 2001. Accordingly, plaintiffs move for summary judgment

®Doc. 100 at 11.

“Doc. 124 at 57.

%41 their motion, plaintifis moved for summary judgment on 622 violations of the monthly
average TDS limit. In their reply, plaintiffs withdrew four violations which were alleged in their
motion but not in their complaint.

43-
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establishing defendant’s liability for violating the monthly average TDS limit during 26
months.*’

Defendant admits that it violated the monthly average TDS limit in all of the
above-referenced months except October 1999, October 2000, and May 2001.
However, defendant argues that plaintiffs are not entitled to summary judgment on any
violations of the monthly average TDS limit because the violations are not ongoing or
capable of repetition. Defendant specifically argues that the July 2003 modified permit,
which is currently in effect, does not contain a monthly average TDS limit.”?

In support of their allegation that violations of the monthly average TDS limit
“were ongoing and continuing after March 8, 2004, the date this suit was filed,”®
plaintiffs cite the August 2004 and September 2004 DMRs, which indicate that
defendant violated the 3,900 mg/! end-of-pipe limit on August 31, 2004, and September
22, 2004. However, violations of the 3,900 mg/l end-of-pipe TDS limit on one day per
month do not demonstrate that violations of the 170 mg/l monthly average TDS limit are
ongoing.

Moreover, plaintiffs do not dispute defendant’s assertion that the 2003 mine site
permit does not contain a monthly average TDS limit. To the contrary, plaintiffs appear
to acknowledge that the 3,900 mg/l limit for TDS at Outfaill 001 in the July 2003 modified
permit replaces the196 mg/l daily maximum TDS limit at Qutfall 001 in the 1998 NPDES

S'Citing Chesapeake Bay Foundation, Inc. V. Gwaltney of Smithfield, Ltd., 791 F.2d 304,
313-15 (4" Cir. 1986), plaintiffs allege that “[v]iolations of a monthly average limit mean that the
permit was violated on each day the facility discharged in that month.” Consequently, plaintiffs
allege that defendant has committed 618 violations of the monthly average TDS limit. In
Gwaltney, the Fourth Circuit held that for the purpose of fixing an appropriate civil penaity under
33 U.S.C. § 1319(d), "violations of ‘average’ limitations encompassing periods greater than one
day are to be treated as a violation for each day of the time period involved.” Plaintiffs’ motion
for partial summary judgment concerns liability only. If Teck is found liable for any of the alleged
violations, an evidentiary hearing will likely be held to determine the appropriate amount of
penalties and/or other relief. Consequently, the court reserves judgment on the issue of
whether violations of the monthly average limit mean that the permit was violated on each day
the facility discharged in that month.

Do, 6 at 19.

Doc. 124 at 46.
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permit. In their reply memorandum, plaintiffs specifically state that Teck “stili has an
end-of-pipe permit limitation under the 2003 permit, of 3900 mg/L at Qutfall 001" and
that “Ttlhe 196 mg/L limit was not changed to in-stream, it was raised to 3900 mg/L."*

Plaintiffs do not provide any evidence that the 3,900 mg/i limit for TDS in the July
2003 modified permit was intended to serve as both the daity maximum fimit and the
monthly average limit. Instead, the evidence shows that where there is both a daily
maximum limit and a monthly average limit for a particular parameter in the 1998 and
2003 mine site permits, the monthly average limit is lower than the daily maximum limit.
Morever, where the EPA has intended to impose a monthly average limit in the NPDES
permits, it has used the words “monthly average” limit. Here, the plain language of the
2003 permit states in pertinent part, “In addition to the above limitations the TDS
concentration at Outfall 001 shall not exceed 3,900 mg/.”*

Because plaintiffs have failed to demonstrate that violations of the monthly
average TDS limit are ongoing or capable of repetition, plaintiffs’ motion for summary
judgment is denied as to the 618 alleged violations of the monthly average TDS limit.

3. 16 Violations of the Cyanide Daily Maximum Limit

Teck’'s 1998 mine site NPDES permit limits cyanide to a daily maximum
concentration of 9.0 ug/l. Plaintiffs complaint alleges that defendant exceeded the daily
maximum limit for cyanide on the following dates: May 22, 1999; May 25 and 29, 2000;
June 10, 13, and 24, 2000; June 14 and 18, 2001; July 22 and 30, 2001; August 13, 16,
20, and 27, 2001; June 10, 2002; and, September 30, 2002. Plaintiffs asserf that the
daily violations listed above are confirmed by defendant's DMRs for the corresponding
months. Plaintiffs withdrew the viclation alleged on May 22, 1999, and now move for
summary judgment establishing Teck's liability for the remaining fifteen violations.

Defendant does not dispute the alleged violations of the daily limit for cyanide on
May 25 and 29, 2000, June 13 and 24, 2000, June 14 and 18, 2001, July 22 and 30,

%“Doc. 124 at 47.
%Doc. 72, exh. 71 at 8.
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2001, August 16 and 27, 2001, and June 10, 2002,% but argues that amended DMRs
show no violations on June 10, 2000, August 13 and 20, 2001, and September 30,
2002. Defendant does not cite any controlling authority for its proposition that a
defendant has a “right to amend its DMRs when laboratory error caused defendant o
over-report effluent discharge when such error shows there was, in fact, no violation.”®’
To the contrary, defendant acknowledges that in Sierra Ciub v. Union Oif Company, the
Ninth Circuit ruled “that a permittee could not impeach its own reports by showing
sampling error."®®

Defendant next argues that plaintiffs are not entitled to summary judgment on
any of the alleged violations of the daily maximum cyanide limit on the grounds of
regulatory mootness. Defendant alleges that plaintiffs’ claims are moot because the
draft 2006 NPDES permit does not contain an effluent limit for cyanide or require Teck
to use the total cyanide analytical method for monitoring cyanide. As discussed above,
defendant’s argument of regulatory mootness based on anticipated changes in the
NPDES permit is premature. Moreover, even if the court assumes the renewed permit
will moot plaintiffs' claims for injunctive relief related to violations of the daily maximum
cyanide limits, the court could still impose civil penalties for any violations that have
already occurred, provided the violations are ongoing or capable of repetition.*®

Finally, defendant argues that plaintiffs cannot meet their burden of
demonstrating that violations of the daily maximum cyanide limit are ongoing. Citing the
September 2004 DMR, plaintiffs allege that Teck “reported two separate violations of
the cyanide daily standard, measured by two separate labs, in September 2004, long

after this suit was filed.”® Plaintiffs are apparently referring to two split samples which

®QOpposition at 55, doc. 100.
5"0pposition at 36, doc. 100.

$Doc. 100 at 37 (citing Sierra Club v. Union Ol Co. Of California, 813 F.Supp. 1480,
1492 (9th Cir. 1987)).

1 aidlaw, 528 U.S. at 192-193.
®Doc. 124 at 63.
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were reported in Table A of the September 2004 DMR. Table A, which sets forth the
results of an expanded cyanide sampling program in September 2004, indicates that
five samples for cyanide testing were taken during September 2004, four of the five
samples were split between two separate laboratories, and three of the five samples
were split again with half of these samples being treated to remove sulfides. The
results of a split sample for September 19, 2004, indicate that one lab found a cyanide
concentration of 17.0 pg/l, whereas the other lab found 3.18 pg/i. Similarly, the results
of a split sample for September 26, 2004, indicate that one lab found a cyanide
concentration of 7.0 pg/l, whereas the other lab found 12.4 Mg/l

Defendant argues that contrary to plaintiffs’ allegation, Teck did not report any
violations of the daily cyanide limit in the September 2004 DMR. The September 2004
DMR states that “[a]ll monitored parameters were within permitted limits during
September 2004.”* Defendant further argues that the conflicting results of the split
samples for September 19 and 26, 2004, do not establish ongoing violations of the daily
maximum limit for cyanide, but rather raise a genuine issue of material fact as to
whether the violations are ongoing. The court agrees.

Because there is a genuine issue of material fact as to whether violations of the
daily maximum cyanide limit are ongoing, plaintiffs are not entitled to summary
judgment as to the fifteen alleged violations of the daily maximum cyanide limit.

4, 418 Violations of the Cyanide Monthly Average Limit

The 1998 mine site NPDES permit sets a monthly average limit for cyanide of 4.0
ug/i. Plaintiffs’ complaint alieges that Teck reported violations of the monthly average
cyanide limit in June 1999, July 1999, August 1999, September 1999, May 2000, June
2000, July 2000, September 2000, October 2000, June 2001, July 2001, August 2001,
September 2001, May 2002, June 2002, and September 2002. Plaintiffs also ailege
that violations of a monthly average limit mean that the limit was violated each day Teck

Do, 100, attachment 2, exh. 2 at 1-2.
82)f, at 1.
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operated in that month. Consequently, plaintiffs move for summary judgment on a total
of 418 monthly average cyanide violations.

Defendant argues that the alleged violations of the monthly average cyanide fimit
are moot because the draft 2006 NPDES permit does not contain an effluent limit for
cyanide and does not require Teck to use the total cyanide analytical method for
monitoring cyanide. As discussed previously, defendant's argument of regulatory
mootness is premature.

Defendant next argues that plaintiffs have failed to establish that violations of the
monthly average cyanide limit are ongoing. The only evidence plaintiffs offer to
demonstrate ongoing violations is Table A in the September 2004 DMR. Plaintiffs
allege that averaging all of the lab results that were not fixed for sulfide in Table A yields
a value of 5.13 ug/l, averaging all the NCA laboratory resuits that were not fixed for
sulfide yields an average of 4.434 ug/l, and averaging all of the ACZ laboratory results
that were not fixed for sulfides yields an average of 8.0 pg/l, all of which are over the
permit limit of 4.0 ug/l.

Defendant asserts that the September 2004 DMR does not provide evidence of
ongoing violations of the monthly average cyanide limit because the September 2004
DMR states that “[a]ll monitored parameters were within permitted limits during
September 2004.” Defendant also produces testimony that there have been "no
reported monthly average cyanide permit violations since May 2000.” In addition,
defendant suggests that the two highest split sample results reported in Table A are
aberrations, which are grossly over the other split sample results, and that removing
them from the calculation of the monthly average yields a resuit under 4.0 ug/i.

Moreover, defendant argues that the EPA set 9.0 pg/l as the only enforceable
monthly average cyanide limit. In September 2004, the 2003 modified NPDES permit
was in effect. The 2003 modified permit, like the 1998 NPDES permit, sets a monthly

®Doc. 100, exh. 2, attachment 2 at 1.

4 Affidavit of Mark Thompson Regarding Plaintiffs' Cyanide Claims at 10, exh. 2, doc.
100.
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average cyanide limit of 4.0 ug/l. However, both permits also state that effluent limits for
cyanide are not quantifiable using EPA approved analytical methods and that the EPA
will use the “Interim Minimum Level” of 9.00 ug/l as the “compliance evaluation level."®®
Based on the above language, defendant argues that the compliance level set by the
EPA for the monthly average cyanide limit is 9.0 pg/i, not 4.0 pg/l.

Because defendant has raised genuine issues of material fact as to whether the
violations of the monthly average cyanide limit are ongoing or capable of repetition,
plaintiffs are not entitled to summary judgment as to the 418 alleged violations of the
monthly average cyanide limit.

5. 4 Violations of the Whole Effluent Toxicity Reporting Requirement

The 1998 mine site NPDES permit, section I(H), requires defendant to perform
toxicity tests “once per month on samples from the effluent, and on ambient water from
Stations 9 and 12.”%® Section |(H)(4) further requires defendant to report the resuilts of
WET testing in the DMR “for the month in which the tests are conducted” and that a full
report “be submitted by the end of the month in which the DMR is submitted."®
Plaintiffs allege that Teck violated mine site permit section I{H)(4) by “not reporting the
results of required WET testing, or by reporting the resuilts of incomplete or inadequate
WET testing” in August 1999 for Outfall 001, Station 9, and Station 12, and in August
2001 for Outfail 001.%

Defendant does not dispute the alleged reporting violations in August 1999, but
provides evidence that no reporting violation occurred in August 2001, Defendant also
argues that plaintiffs are not entitled to summary judgment on any of the alleged
violations because plaintiffs have not met their burden of showing that the violations are
ongoing. The court concurs. The only evidence plaintiffs offer to demonstrate ongoing
WET reporting violations is the May 2004 DMR, in which Teck reported the resulis of a

%Npc. 72, exh. 70 at 9; exh. 71 at 6.
8Dog, 72, exh. 70 at 19-20,
871d. at 21.

%Dpc. 26 at 17.

-19-




Case 3:04-cv-00049-JWS  Document 136  Filed 07/28/2006 Page 20 of 32

grab sample for TDS, instead of a composite sample for TDS. Contrary to plaintiffs’
assertion, a TDS reporting violation is not “identical’ to a WET reporting violation.®®

Because plaintiffs have failed to provide evidence that the alleged WET reporting
violations were ongoing when they filed their complaint, plaintiffs are not entitled to
summary judgment as to the four alleged WET reporting violations.

6. 9 Violations of the Daily Whole Effluent Toxicity Limit

Section I(H)(5) in the 1998 mine site NPDES permit sets a maximum daily limit
for WET of 12.2 TUc. Plaintiffs’ complaint alleges that Teck "exceeded the maximum
daily limit for WET, and thus violated mine site permit condition {(H)(5), in May 1999,
June 1999, July 1999, August 2000; on August 16, 18, and 20, 2001; in August 2002;
and in September 2002 (2 violations).”™ In their motion for summary judgment, plaintiffs
allege that Teck admitted the August 2001 violation in this litigation, “admitted to the
violation in July 1999 (on the 13", 15", and 17")" in the previous litigation, and “admitted
to the EPA that it violated the WET daily limit on seven other occasions, for a fotal of
nine violations of the WET daily limit.”""

Defendant argues that revised DMRs “rebut plaintiffs’ claims of any violations of
the daily maximum WET limits for May 1998, June 1999, July 13, 1999, August 2000,
and September 2002."* Defendant further argues that plaintiffs are not entitled to
summary judgment on any of the alleged violations of the daily maximum WET limit
because plaintiffs have failed to demonstrate that the violations are ongoing.

Plaintiffs allege that the August 2004 DMR shows a violation of the daily
maximum WET limit on August 3, 2004, However, the August 2004 DMR states that

®Doc. 124 at 74. See Sierra Club v. Union Qil Company of California, 716 F.Supp. 429,
433 (N.D. CA 1989) (“The court will find a violation ‘ongoing’ by comparing self-reported
exceedances before the complaint was filed and afterwards. If the same parameter is
exceeded, or a violation recurs and the cause has not been completely eradicated, then the
violation will be deemed ‘ongoing' and liability will attach.”)

Doc. 26 at 17-18.

"Doc. 72 at 30.

2Doc. 100 at 67.
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WET test results for August 2004 “were within the permitted limits.””® Table C in the
DMR sets forth the results of a split sample on August 3, 2004, which was sent to two
laboratories. The test results from one laboratory (ENSR) show a WET concentration of
9.28 TUc at Outfall 001, which is under the daily maximum WET limit of 12.2 TUc. The
results from the other laboratory (CH2M Hill) show a concentration of 13.6 TUc at
Outfall 001, which is over the daily maximum WET limit.”

Defendant offers evidence that Kevin Brix, Principle Scientist at EcoTox, also ran
a WET test on a single aliquot from the August 3, 2004, sample used by ENSR, which
yielded a result of 5.6 TUc.”® Defendant argues that ata minimum, there is a genuine
issue of material fact as to whether the CH2M Hill WET test result for August 3, 2004,
demonstrates that the WET violations were ongoing at the time plaintiffs filed their
complaint.”® The court concurs.

For the reasons set out above, plaintiffs’ motion for summary judgment is denied
as to the nine alleged violations of the daily maximum WET limit.

7. 199 Violations of the Monthly Average Whole Effluent Toxicity Limit

Section [(H)(5) of the 1998 mine site permit sets a monthly average WET limit of
9.7 TUc. Plaintiffs’ complaint alleges that Teck exceeded its monthly average WET limit
in May 1999, June 1999, July 1999, August 2000, August 2001, August 2002, and
September 2002, and that “[vliolations of a monthly average limit mean that the permit
was violated on each day the facility operated that month.”” In their motion for
summary judgment, plaintiffs allege that Teck admitted in its answer that it violated its
monthly average WET limit in August 2001, and “admitted to [the] EPA that it violated its
monthly average permit limit in six other months: May 1999, June 19899, July 1999,

"Doc. 100, attachment 4, exh. 1.

MDoc. 72, exh. 84 at 1.

SDeclaration of Kevin Brix at 5, exh. 4, doc. 100.
®Doc. 100 at 67.

"Doc. 26 at 18.
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August 2000, August 2002 and September 2002.”7® Based on the proposition that
“Iv]iolations of a monthly average limit mean that the permit was violated on each day
the facility discharged in that month,” plaintiffs allege that Teck violated its monthly
average WET limit 199 times.

Defendant alleges that plaintiffs are not entitled to summary judgment because
they have failed to demonstrate that violations of the WET monthly limits are ongoing.
The court concurs. The only evidence plaintiffs offer in support of their allegation that
the violations are ongoing is the August 2004 DMR, which lists the results of a split
sample collected on August 3, 2004. Without citing any authority for doing so, plaintiffs
arrive at a monthly average for August 2004 by averaging the results of a split sample
for one day. Moreover, as discussed above, defendants offer evidence which suggests
that the lower split sample result is more plausible than the higher split sample result.

Because plaintiffs have failed to allege sufficient facts, about which there is no
genuine issue, that violations of the monthly average WET limits are ongoing, plaintiffs
are not entitled to summary judgement on the 199 alleged violations of the monthly
average WET limit.

8. 3 Unpermitted Mine Site Discharges to the Tundra

Plaintiffs allege that they are entitled to summary judgment as to defendant’s
violation of Section I(C)(2) of the mine site NPDES permit by discharging to the tundra
on May 19, 22, and 23, 2002, when the pumping system was overtopped. Defendant
argues that the unpermitted discharges on May 19, 22, and 23 are excused under
40 C.F.R. § 440.131(b) because the discharges occurred “as the result of excessive
snow melt that generated more melt water than had been estimated when the pumping
system was designed.””® Defendant argues that by implementing an overburden
pumping system to handle runoff from a “100-year/24-hour precipitation event,”
successfully minimizing the amount of overflow experienced in May 2002, and properly
notifying the EPA of the overflows, Teck “meets the requirements for the storm

®Doc. 72 at 82.

Doc. 100 at 69.
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exemption and is entitled to the affirmative defense to enforcement that the storm
exemption was designed to provide.”® Defendant further alleges that it has put systems
and procedures in place to prevent the reoccurrence of an unpermitted discharge from
the overburden dump collection area and that no unpermitted discharges have occurred
since May 2002. |

Plaintiffs argue that 40 C.F.R. § 440.131(b) is not applicable here because
Section 440.131(b) only allows exceedances of permitted discharges in upset conditions
and no discharge of tailings water to the tundra are permissible under the mine permit.
Plaintiffs also argue that the unpermitted discharges at the mine site are capable of
repetition. In support, plaintiffs point to defendant’s unpermitted discharge at the port
facility because of snow melt in May 2005. Plaintiffs’ argument is unavailing because
the afleged violations involved two distinct facilities, permits, and permit parameters. In
addition, it appears that the actions defendant took to prevent overtopping of the
pumping system at the mine site have remedied the problem. Defendant has submitted
- evidence that no unpermitted discharges have occurred at the mine site since 2002, two
years before piainiiffs filed their complaint.

For the reasons stated above, plaintiffs’ motion for partial summary judgment is
denied as to the three alleged unpermitted mine site discharges to the tundra on May
19, 22 and 23, 2002.

9. 5 Mine Site Monitoring and Reporting Violations

Plaintiffs initially moved for summary judgment on five mine site monitoring and
reporting violations, but withdrew one selenium reporting violation and three ambient
monitoring violations. Plaintiffs now move for summary judgment on their claim that
Teck “violated permit condition 1{C){4) by failing fo record the volume of mine drainage
pumped on July 12, 2001.”%" Permit condition I(C){4) requires that "[w]hen water in the
Dirty Water Sump is pumped into the tailings impoundment, the pumped volume shall

®pDoc. 100 at 72.
¥1Doc. 26 at 22.
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be recorded. The total volume for each month shall be recorded and reported with the
DMR for that month.”®
Defendant argues that no violation occurred because it timely reported the
information required under permit condition I(C)(4) in its July 2001 DMR, namely it
reported the total volume pumped for the month of July 2001. Plaintiffs suggest that a
reporting violation occurred when Teck failed to record the volume pumped on July 12,
2001. The evidence on record shows that: 1) Teck’s database contained the daily totals
of water pumped for each day in July 2001, except for July 12, 2001; 2) Teck estimated
the July 12, 2001, pump rate based on the average of the July 11 and 13, 2001, pump
rates; 3) Teck reported the volume pumped in its July 2001 DMR using the estimated
rate for July 12, 2001; 4) Teck subsequently recalculated the daily pumped volume for
July 12 using five-minute readings recorded for July 12, which resulted in a monthly
volume figure .03 percent lower than the monthly volume using the estimate for July 12,
2001 and 5) Teck reported this information in an amended DMR.

Based on the evidence on record, the court finds that Teck met its reporting
requirements under permit condition 1(C)(4) and that no violation occurred on July 12,
2001. Plaintiffs’ motion for summary judgment is denied as to the July 12, 2001,
reporting claim, and the claim is dismissed.” ‘

D. VIOLATIONS OF THE PORT SITE NPDES PERMIT

1. 2 Unpermitted Discharges at the Port Site

Plaintiffs move for summary judgment on two unpermitted discharges at the port
site on May 9 and 10, 2002. Plaintiffs allege that the port facility experienced a 100-
gallon leak from a pipeline on May 9, 2002, and a resultant 1,000-gallon run-off of

untreated water to the tundra on May 10, 2002. Defendant admits the two unpermitted

¥Nog, 72, exh. 70 at 12,

834[{]f one party moves for summary judgment and, at the hearing, it is made to appear
from all the records, files, affidavits and documents presented that there is no genuine dispute
respecting a material fact essential to the proof of movant's case and that the case cannot be
proved if a trial should be held, the court may sua sponte grant summary judgment fo the non-
moving party.” Cool Fuel, Inc. v. Connet, 685 F.2d 309, 310 (9th Cir. 1982).
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discharges, but argues that plaintiffs are not entitled to summary judgment because
plaintiffs make no showing “that a 100-gallon leak of treated water that occurred three
years ago from an accidentally damaged (and later repaired and replaced) section of
port site pipeline is capable of repetition.” Defendant also argues that plaintiffs have
not presented any evidence that unpermitted discharges to the tundra at the port site
are capable of repetition.

Plaintiffs argue that an unpermitted discharge at the port site in May 2005, which
exceeded permit limits, is evidence that unpermitted discharges at the port facility are
capable of repetition. The court concurs. The discharge of water requiring emergency
bypass at the port site in May 2005, which caused effluent limitations to be exceeded, is
evidence that the risk of defendant’s continued violation had not been “completely
eradicated when citizen-plaintiffs filed suit.”®

For the reasons set out above, plaintiffs’ motion for summary judgment is granted
as to the two unpermitted discharges at the port site on May 9 and 10, 2002.

2. 1 Violation of the Daily Maximum Discharge of Total Suspended
Solids Permit Limit

Defendant admits that it viclated port site permit condition 1(B)(5), which limits
daily maximum discharge of TSS, in May 2002. Defendant further acknowledges that it
has consistently observed elevated TSS concentrations in the port site effluent for
approximately two weeks every spring. Defendant states that the reasons for the
elevated TSS concentrations are unknown, but that it suspects that “the annual elevated
TSS occurs due to the natural introduction of constituents to port site runoff during
spring breakup.” ® As defendant admitted both the TSS violation and the fact that it is
ongoing, plaintiffs’ motion for summary judgment is granted as to the port site TSS
violation in May 2002.

¥Doc. 100 at 81.
85 nion Oil, 853 F.2d at 667 (quotation and citation omitted) (emphasis in original).
®Doc. 100 at 87
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3. 2 Port Site Monitoring Violations

Plaintiffs move for summary judgment on two monitoring violations at the port
site. Plaintiffs allege that defendant failed to analyze weekly samples for coliform on
two occasions in February 1999. In their reply brief, plaintiffs concede the two
monitoring violations because they were not alleged in plaintiffs’ complaint. Plaintiffs’
motion for partial summary judgment is denied as to the two port site monitoring
violations.
E. VIOLATIONS OF THE COMPLIANCE ORDERS BY CONSENT

Between the effective date of the 1998 mine site NPDES permit and the date
plaintiffs filed their complaint, the EPA issued four Compliance Orders by Consent
(“COBC”) extending Teck's schedule for compliance with the 170 mg/i average monthly
and 196 mg/l daily maximum limits for TDS set out in the 1998 mine site permit.
Plaintiffs’ complaint alleges that the COBC was “issued by the EPA on July 1, 1999,
and modified most recently on May 17, 2002,”* and that Teck violated the "Mine
Consent Order by exceeding the discharge limits at Station 7 at least 5 times, by
exceeding the discharge limits at Station 10 at least 45 times, by failing to monitor as
required at least 2 times, and by failing to report as required at least 12 times, for a total
of 64 violations of the Mine Consent Order.”®

Plaintiffs originally moved for summary judgment on 438 violations of the COBCs
at Stations 7 and 10. Of the 48 alleged violations, plaintiffs withdrew six alleged
violations which occurred in June 1999 before the COBC took effect, and reserved four
violations for trial (October 1, 1999, July 7, 2000, and June 3 and 6, 2002). Plaintiffs -
now request summary judgment on the remaining 38 violations.

Defendant first argues it cannot be held liable for violations of both the NPDES
permit and related COBCs. Without citing any authority, defendant argues that “[ilf this
Court determines that Teck Cominco is liable for violations of its NPDES permit, this

8Dpc. 26 at 26.
®Doe, 26 at 27.
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Court is estopped from also finding Teck Cominco lable for violations of its COBCs."™®
Defendant specifically alleges that the “doctrine of preclusion of inconsistent positions”
precludes plaintiffs from alleging that “the NPDES permit remains in effect despite the
subsequent COBCs" and “then taking the position that the COBCs supersede the permit
and that [Teck] should be liable for the 48 alleged violations of [Teck's] COBC.”

Based on the plain language of the compliance orders, plaintiffs argue that the
COBCs and the NPDES permit impose independent requirements and that Teck must
comply with the requirements in both the COBCs and in the NPDES permit. Each
COBC states that “[v]iolations of, or failure to comply with, the provisions of this
Modified Order may subject [Teck] to (1) civil penalties of up to $27,500 per day of
violation pursuant to Section 309(d) of the Act, 33 U.S.C. § 1319(d), and 40 C.F.R. Part
19[.]" Each compliance order also states, “Nothing in this Modified Order shall be
construed to relieve [Teck] of the requirements of its NPDES permit.”®’

In addition, the plain language of 33 U.S.C. §1319(d) suggests that civil penalties
are available for violations of both an NPDES permit and an order issued by the EPA.
Section 1319(d) provides in pertinent part: “Any person who violates...any permit
condition or limitation...and any person who violates any order issued by the
Administration under subsection (a) of this section, shall be subject to a civil penalty not
to exceed $25,000 per day for each violation.”

Because the COBCs explicitly state that violations of the COBCs may subject
Teck to civil penalties under the Clean Water Act and that the COBCs do not relieve
Teck of the requirements of its NPDES permit, the court finds that defendant may be
held fiable for violations of both an NPDES permit and a COBC in effect at the time of
the alleged violations, provided the violations are ongoing or capable of repetition.

Defendant next argues that plaintiffs do not have standing to pursue the alleged
violations of the COBCs, because plaintiffs did not file their complaint until after the last

¥Doe. 100 at 34,
®Dpe. 100 at 20.
*See e.g., 2002 COBC at 7, doc. 72, exh. 76.
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recorded violations of the COBCs, “the COBCs Teck Cominco allegedly violated are no
longer in effect,” and plaintiffs cannot establish that any of the alleged COBC violations
have “any reasonable probability of reoccurring in the future.”®® The court will consider
whether plaintiffs have met their burden of establishing ongoing violations in its
discussion of each category of violations.

Plaintiffs request the court to enter summary judgment on their claims that Teck
violated the COBC limits for TDS at Station 7 on the following dates: July 27, 1999, July
25 2001, and August 27, 28, and 29, 2001. Defendant admits the violations of the
COBC limits for TDS at Station 7 (now Station 160) on August 27, 28, and 29, 2001, but
argues that plaintiffs are not entitled to summary judgment on any of the alleged
violations because plaintiffs have failed to demonstrate that the violations at Station 7
are ongoing or capable of repetition. The COBCs at issue limit in-stream TDS
concentrations at Station 7 to 500 mg/l from July 25 through August 31 for the 1999
discharge season and from July 25 through September 15 for the 2001 discharge
season. The 1998 NPDES permit in effect when plaintiffs filed their complaint did not
contain in-stream limits for TDS. The 2003 modified permit currently in effect limits in-
stream TDS concentrations at Station 160 (formerly Station 7) to 500 mg/i from July 25"
through the end of the discharge season.”

Having carefully reviewed the record, the court finds that plaintiffs have not
provided any evidence that violations of the 500 mg/l limit for TDS at Station 7 (now
Station 160) continued on or after the date their complaint was filed, nor any evidence
from which a reasonable trier of fact could find a continuing likelihood of a recurrence in
intermittent or sporadic violations. Plaintiffs suggest that evidence that Teck violated
the 3,900 mg/l end-of-pipe TDS limit in the 2004 COBC supports their argument that
COBC violations are oﬁgoing or capable of repetition. However, violations of the 3,900
mg/l end-of-pipe TDS limit at Outfall 001 do not demonstrate that violations of the 500
mg/! in-stream TDS limit at Station 160 (formerly Station 7) are ongoing or capable of

2NDoc, 100 at 31.
BDoc, 72, exh. 71 at 8.
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repetition. Accordingly, the court denies plaintiffs’ motion for summary judgment as to
the alleged COBC violations at Station 7 on July 27, 1999, July 25, 2001, and August
27,28, and 29, 2001.

Plaintiffs’ next request summary judgment on their claims that Teck violated the
COBC limits for TDS at Station 10 on the following dates: July 1-9, 14-15, and 17-18,
1999; September 12, 1999; October 5, 1999; June 22-28, 2000; July 5-6, 8, and 11,
2000; May 28-29, 2002, and June 24, 2002.** The COBCs at issue limited in-stream
TDS concentrations at Station 10 during the 1999, 2000, 2002, and 2003 discharge
seasons. The COBCs all state in pertinent part that Teck shall limit the TDS discharged
in its wastewater to maintain in-stream TDS concentrations at or below 1,500 mg/ at
Station 10 “during the entire discharge season, except for temporary increases above
1,500 mg/l for no more than 48 hours in any 10-day period, provided that in no instance
shall the TDS concentration exceed 1,600 mg/l."*

The 1998 mine site permit in effect at the time the complaint was filed did not
contain an in-stream limit for TDS at Station 10. The 2003 permit currently in effect sets
a limit at the edge of the mixing zone in Main Stem Red Dog Creek of 1,500 mg/l from
the end of grayling spawning season through the end of the discharge season, and
requires TDS monitoring at Station 10 once a week “as close in time as practicable to
one of the sample events collected at the edge of the mixing zone in Main Stem Red
Dog Creek.”® The Main Stem Red Dog Creek mixing zone “begins at the confluence of
North Fork Red Dog Creek and Middle Fork Red Dog Creek and continues downstream
for 1,930 feet.”® Station 10 is “located on the Main Stem Red Dog Creek a short
distance upstream of the confluence with the Ikalukrok Creek” about two miles

“plaintiffs also allege Teck violated the TDS limits at Station 10 on October 1, 1999, July
7, 2000, and on June 3 and 6, 2002, but reserve those violations for trial.

% Dog. 72, exh. 73 at 3, exh. 74 at 4, exh. 76 at 5.
®Dpe. 72, exh. 71 at 8.
Doc. 72, exh. 71 at 7.
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downstream of the confluence of the North Fork Red bog Creek and Middle Fork Red
Dog Creek.®

While defendant admits some of the past violations at Station 10, defendant
argues that plaintiffs are not entitled to summary judgment on any the alleged violations
of the applicable COBCs at Station 10 because the COBCs that implemented the limits
at Station 10 are no longer in effect and the 2003 permit currently in effect does not
contain the same limitations. Defendant further argues that plaintiffs have not
demonstrated that violations of the 1,500 mg/l TDS limit at Station 10 are ongoing. The
court concurs. Plaintiffs do not offer any evidence demonstrating that violations of the
1,500 mg/l TDS limit at Station 10 are ongoing, rather plaintiffs simply allege that
because Teck “has repeatedly violated the 1500 mg/l in-stream limitation at Station 10,
these violations are capable of repetition.””

Because plaintiffs have failed to demonstrate that violations of the COBC limits
for TDS at Station 10 are ongoing or have any reasonable probability of reoccurring in
the future, plaintiffs are not entitled to summary judgment on their claims related to
violations of the COBC limits for TDS at Station 10.

F. PENALTIES

Plaintiffs request the court to find that defendant is subject to civil penalties of up
to $27,500 for each day of violation and further request the court to levy the above
amount against defendant at the penalty phase. Because plaintiffs’ motion for partial
summary judgment concerns liability only, the court reserves judgment on the

appropriate amount of penalties and/or other relief.

V. CONCLUSION AND ORDER FOR STATUS REPORT
For the reasons set out above, plaintiffs' motion for partial summary judgment at
docket 72 is GRANTED IN PART and DENIED IN PART as follows. Plaintiffs’ motion
for partial summary judgment is GRANTED and defendant’s liability is established as to

®Doc. 72, exh. 73 at 2; exh. 71 at 48.

®Doc. 100 at 97.
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the 618 violations of the daily maximum limit for TDS, two unpermitted discharges at the
port site on May 9 and 10, 2002, and one port site TSS violation in May 2002.

Plaintiffs’ motion for partial summary judgment is DENIED as to the 618
violations of the monthly average TDS limit, fiteen violations of the daily maximum
cyanide limit, 418 violations of the monthly average cyanide limit, four WET reporting
violations, nine violations of the daily maximum WET limit, 199 violations of the monthly
average WET limits, three unpermitted discharges to the tundra at the mine site on May
19, 22, and 23, 2002, one mine site reporting claim on July 12, 2001, two port site
monitoring violations, and 38 violations of the COBCs. The court declines to address
any penalty issue at this time. in addition,

IT IS ORDERED that the mine site reporting claim on July 12, 2001, is
DISMISSED.

Complete resolution of this case appears to require trial as to the remaining
disputed violations and the appropriate remedy. The court is of the preliminary view
that there should be separate trials of the two issues. The court also considers it
possible that the first issue might be amenable to settiement—especially given the high
cost of resolving so many alleged violations at trial. The court is less sanguine about
the possibility of a settlement with respect to the remedy. In any event, in order to draw
this case to a conclusion, the court needs further input from the parties. Therefore,

IT IS FURTHER ORDERED that on or before August 18, 2008, the parties shall
file a joint status report which advises the court of the following:

1} What further tasks, if any, remain to be completed by the parties before

the court issues a standard fina! pre-triat order calling for identification and

marking of exhibits, objections to exhibits, final trial witness lists, trial

briefs, etc.

2) The prospects for settling some or all of the remaining alleged

violations and remedy issues.

3) The parties’ views regarding separate trials as to (a) the remaining

unresolved alleged violations and (b) the remedy or remedies.
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4) The length of time the parties’ estimate for each trial of the two trials if
the court determines to separate the issues as suggested above, and the
parties’ estimate for the length of trial if a single trial is to be conducted.
DATED at Anchorage, Alaska, this 28" day of July 2008.

s/
JOHN W. SEDWICK
UNITED STATES DISTRICT COURT JUDGE
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SEPA
FACT SHEET

NPDES Permit Number: AK-003865-2

Date: December 5, 2008

Public Notice Expiration Date:  February 3, 2009

Technical Contact: Cindi Godsey (907) 271-6561 or

1-800-781-0983 (within Alaska)
godsey.cindi@epa.gov

The U.S. Environmental Protection Agency (EPA)
Plans To Re-issue A Wastewater Discharge Permit To:

Teck Cominco Alaska, Inc.
Red Dog Mine

near
Kotzebue, Alaska

and the State of Alaska proposes to Certify the Permit

EPA Proposes NPDES Permit Re-issuance.

EPA proposes to re-issue a National Pollutant Discharge Elimination System (NPDES)
permit to Teck Cominco’s Red Dog Mine. The draft permit sets conditions on the
discharges of pollutants from the mine to the Middle Fork of Red Dog Creek and various
receiving waters as described for storm water outfalls. in order to ensure protection of water
quality and human health, the permit places limits on the type and amount of poliutants that
can be discharged. :

This Fact Sheet includes:
- information on public comment, public hearing, and appeal procedures
- a description of the current discharge
- a description of the discharge locations and a map, and
- technical material supporting the conditions in the permit




prefloation circuit. Froth flotation processes separate materials into floating (particles
attached to bubbles) and sinking components, which produce concentrate and tailings,
respectively.

Einal lead and zinc concentrates are thickened and dewatered to a final cake. These
filtered concentrates are stored in the mill site concentrate storage building. From
there, the concentrate is transferred by truck to the port site for shipment.

The concentrator tailings are pumped from the milf to the tailings facility and deposited
either sub-aqueously or sub-aerially. The facility includes a rock fill dam and
impoundment, a seepage collection and pumping system, a tailings discharge system
(pumps and pipeline), and a water reclamation system.

The current dam crest is at elevation 955 feet. The pond elevation is at 950 feet.
Upstream (south) of the dam, the impoundment is 8,000 feet long and 2,600 feet wide
at its widest point. It is bounded on the south end by the Overburden Stockpile built on
the divide between the South Fork of Red Dog Creek and Bons Creek. The
impoundment has an ultimate capacity of approximately 39.3 million cubic yards (cy) of
tailings, assuming that the tailings remain covered by water.

BACKGROUND

In the early 1980s, TCAK submitted several applications for federal authorizations for
the project. The surface water discharge was a new source which required EPA to
prepare an Environmental Impact Statement (EIS) under the National Environmental
Policy Act (NEPA). The EIS was issued in 1984 and the first NPDES permit was
issued in 1985 and expired in 1990.

The permit was administratively extended and reissued in 1998. EPA proposed to
modify the permit in 2003 but the conditions were appealed and the changed conditions
did not go into effect. TCAK re-applied for the NPDES permit in a timely manner so the
permit has been administratively extended until it is reissued.

EPA reissued the NPDES permit in March 2007. The renewed permit was again
appealed and EPA withdrew the reissued permit on September 27, 2007, citing the
need to conduct additional NEPA analysis. EPA has prepared a DSEIS for permit
reissuance which includes TCAK’s request to develop the Aggaluk Pit.

IV. RECEIVING WATERS

A. Outfall Location. The facility proposes to discharge to the Middle Fork Red Dog
Creek through outfall 001. Outfall 001, the discharge point for treated mine
drainage and excess precipitation, is located at latitude 68° 04' 17" N, and
longitude 162° 52' 05" W. Stormwater is also discharged through outfalls in the
facility vicinity; and the outfalt focations are defined in the Site Management
Pollution Prevention Plan (SMPPP).

In previous permitting actions, Outfall 002 was included for the temporary camp
domestic wastewater. On October 31, 2008, EPA authorized ADEC to administer
the NPDES program for the state of Alaska. ADEC is phasing the Program with
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DRAFT PERMIT

Permit No.: AK-003865-2

United States Environmental Protection Agency
Region 10
1200 Sixth Avenue
Seattle, Washington 98101

AUTHORIZATION TO DISCHARGE UNDER THE
NATIONAL POLLUTANT DISCHARGE ELIMINATION SYSTEM

In compliance with the provisions of the Clean Water Act, 33 U.S.C. §1251 et seq., as
amended by the Water Quality Act of 1987, P.L. 100-4, the "Act",

TECK-COMINCO ALASKA, INC.
Red Dog Mine

is authorized to discharge 1) treated wastewater through Outfall 001
at latitude of 68° 4' 17" North and longitude of 162° 52' 5" West to
receiving water named Middle Fork Red Dog Creek, 2) treated
construction camp site wastewater through Outfall 002 at latitude of
68° 1' 45" North and longitude of 162° 54' 56" West to the tundra, and 3) storm water in
accordance with discharge point(s), effluent limitations, monitoring requirements and other
conditions set forth herein.

This permit shall become effective

This permit and the authorization to discharge shall expire at midnight,

Signed this day of

Michael F. Gearheard
Director, Office of Water & Watersheds, Region 10
U.S. Environmental Protection Agency
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[, EFFLUENT LIMITATIONS AND MONITORING REQUIREMENTS

During the effective period of this permit, the permittee is authorized to discharge
pollutants from the outfalls specified herein to the Middle Fork Red Dog Creek and
tundra wetlands, within the limits and subject to the conditions set forth herein. This
permit authorizes the discharge of only those pollutants resulting from facility processes,
waste streams, and operations that have been clearly identified in the permit application
process.

A. Effluent Limitations and Monitoring - Outfall 001

The permittee must limit and monitor discharges from outfall 001 to the Middle Fork
Red Dog Creek as specified in Table 1, below. Ali figures represent maximum
effluent limits uniess otherwise indicated. The permittee must comply with the
effluent limits in the tables at all times unless otherwise indicated, regardless of the
frequency of monitoring or reporting required by other provisions of this permit.

There shall be no discharge from Outfail 001 until there is free flow of water in Main
Stem Red Dog Creek. Prior to beginning discharge, the permittee shall consult with
Alaska Department of Natural Resources, Office of Habitat Management and
Permitting (OHMP) and Alaska Department of Environmental Conservation (ADEC).
The permittee must supply written notice documenting the start of discharge to EPA
within 24 hours.

1. Table 1:

TABLE 1 — Effiuent Limitations and Monitoring Requirements for Outfall 001

Parameter (in ug/L uniess ctherwise | Daily Monthly Weekly Sample Sample

Noted) Maximum | Average Average | Frequency Type'
Cadmium?® 0.94 0.44 — 1/week 24 hour compaosite
Cadmium? (proposed) 3.40 2.00 1iweek 24 hour composite
Calcium, mg/L 1iweek 24 hour composite
Copper” 34.40 17.15 --- 1/iweek 24 hour composite
Chromiurm?® 1iweek 24 hour composite
Lead” 17.53 8.78 1/month 24 hour composite
Magnesium, mg/L - 1/week 24 hour composite
Mangane392 —-— 1/week 24 hour composite
Mercury, total 0.02 0.01 - 1/month 24 hour composite
Selenium® - | 7.80 4.23 e 1/week 24 hour composite
Zinc? 386.32 237.11 1/week 24 hour composite
Total Suspendad Solids (TSS), mg/L 30.0 20.0 1/week 24 hour composite
Total Dissolved Solids (TDS), mg/L See Permit Part LA.7. 1hweek 24 hour composite
TDS Anions and Cations® .- 1/month Grab
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TABLE 1 — Effluent Limitations and Monitoring Requirements for Outfall 001
Parameter (in ug/L uniess otherwise | Daily Monthly Weekly Sample Sample
Noted) Maximum | Average Average | Frequency | Type'
Cyanide, WAD 1/week Grab
Fecal Coliform, #1100 ml 200 400 1/ 2 months | Grab
Aluminum? 159.35 55.20 1/month 24 hour composite
Iron®, g/l 1/month 24 hour composite
Total Residual Ghiorine, ma/L 1/month Grab
Biochemical Oxygen Demand, mg/L --- --- 1/month 24 hour composite
Total Ammonia as N, mg/l. 10.64 6.80 t/week 24 hour composite
Organic Priority Pollutant Scan®, pgil . --- --- see note 3 24 hour compaosite
Turbidity, NTU o 1/week Grab
Temperature, °C daily Grab
Cumulative Volume, gallons See Permit Part LA.2. Continuous
Recording
Whole Effluent Toxicity, TUc 12.2 9.7 1/month See Permit Part |.H.
pH, standard units Within the range of 6.6 to 10.5 1/week Grab

1. Effiuent samples collected shall be representative of the effluent discharged without dilution from or contact with any oultside sources. Results
of analyses conducted under Permit Part LA.1. shall be submitted monthly on the discharge monitoring report,
2. All metals shall be analyzed as total recoverable unless otherwise indicated.

3 This monitoring shall include a standard and complete suite of those cations and anions contributing to TDS including, but

not limited to, carbonates, chlorides, sulfates, potassium, magnesium, calcium, and sodium. The carbonate analysis may be estimated
based on direct measurement of alkalinity.

4. Volatite organics shall be monitored using EPA analytical method 624, semi-volatile organics shall be monitored using EPA analytical method

625. Testing shall be conducted cnce in May, July, and September.

2. The maximum cumulative volume discharged from Outfall 001 shall not exceed
2.418 billion gallons from January 1 through December 31 every year.

The permittee shall report the cumulative voume discharged from Outfall 001
for that year to EPA, the Alaska Department of Environmental Conservation
(ADEC), and the Alaska Department of Natural Resources/Office of Habitat
Management and Permitting (OHMP) on the discharge monitoring report
(DMR) each month. For example, if the permittee discharges 1 million gallons
from Outfall 001 in May and 2 million gallons in June, the June DMR shall state
a cumulative flow discharged from Outfall 001 of 3 million gallons (1 million + 2
million = 3 million). In addition, the permittee shall report the total volume
discharged each month.

3. The permittee must not discharge any floating solids, visible foam in other than
trace amounts, or oily wastes that produce a sheen on the surface of the
receiving water.
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4. Hardness of the effluent shall be calculated monthly. The minimum, maximum,
and average hardness shall be reported on the Discharge Monitoring Report
{(DMRY).

5. Additional Monitoring and Reporting Requirements:

a. The permittee shall conduct analyses using analytical methods approved
under 40 CFR §136. EPA has approved the use of Alternative Test
Procedures (ATP) for cyanide (SM 4500CN-1), chloride (300.1), and
metals (200.8) under 40 CFR 136.5 for use in this permit.

b. Ata minimum, analytical methods should achieve the following method
detection limits:

TABLE 2 — Method Detection Limit (MDL)

Parameter’ MDL Requested MDL?
{current permit)

Aluminum 20 ug/l. 20 ug/L
Cadmium A ughh 0.5 ug/L
Chromium 1 ugiL 2 ugil
Copper 1 ug/L 5 ug/L
Iron 30 ug/L 40 ug/lL.
Cyanide, WAD 3 ugfl 3 ug/L
Lead .08 ug/l 1 ug/l.
Manganese : 1 ug/l 2 ug/L
Mercury, total .2 ugil 0.005 ug/L
Selenium 2 ugit 2 ugil
Zinc 2 ug/L 5 ug/L
BODs 8 mg/L 8 mg/L
Total residual chlorine 10 ug/L. 100 ug/L
Total ammonia as N 10 ug/L. 0.5 mg/L-
1 All metals shall be measured in total recoverable unless otherwise noted.
2 The permitiee may request less restrictive method detection limits for ambient monitering, The
reguest shall be submitted to EPA in writing, and is subject to EPA approval.

c. As part of the development of the Quality Assurance Project Plan (see
Part 1.H.1.b) the permittee shall specify the analytical test method that will
be used to achieve each method detection limit.

d. For purposes of calculating monthly averages, zero may be assigned for
values less than the MDL, the {numeric value of the MDL} may be
assigned for values between the MDL and the ML. If the average value is
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less than the MDL, the permittee must report “less than {numeric value of
the MDL)” and if the average value is less than the ML, the permittee must
report “less than {numeric value of the ML}.” if a value is equal to or
greater than the ML, the permittee must report and use the actual value.
The resulting average value must be compared to the effluent limitation to
assess compliance.

e. Valid test results from split samples shall be reported on the DMR. For
reporting an average on the DMR, individual valid results for each test
from a split sample are averaged first to determine a sample value. That
value is averaged with other sample results obtained in the reporting
period and the average of all sample results reported. For reporting the
maximum on the DMR, individual valid results for each test from a split
sample are averaged first to determine a sample value. That value is
compared to other sample results obtained in the reporting period and the
maximum of all sample results reported. For the purposes of reporting,
split samples are reported as a single sample regardless of the number of
times it is split. All laboratories used shall be identified on the DMR
attachment.

6. Total Residual Chiorine Monitoring (TRC)

TRC shall be analyzed immediately after sample collection, using the DPD
method approved by EPA (Standard Method 4500 CI-G).

7. Total Dissoived Solids (TDS) Limitations and Monitoring Requirements

a. Mixing Zone Locations: The Alaska Department of Environmental
Conservation has authorized the following mixing zones:

(1) Main Stem Red Dog Creek mixing zone: begins at the confluence of
North Fork Red Dog Creek and Middle Fork Red Dog Creek and
continues downstream for 1,930 feet. Station 151 is the monitoring
station at the edge of this mixing zone.

(2) Ikalukrok Creek mixing zone: begins at the confluence of Main Stem
Red Dog Creek and lkalukrok Creek and continues downstream
3,420 feet. Station 150 is the monitoring station at the edge of this
mixing zone.

b. After the commencement of discharge, the permittee shall limit the TDS
load discharged from Outfall 001 so as to maintain in-stream TDS
concentrations at or below 1500 mg/L at the edge of the mixing zone in
Main Stem Red Dog Creek.

[If the SSC for TDS is not approved, then the following language (in italics) would be
included in the permit:]
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This limitation is in effect until Arctic Grayling have begun spawning in
Main Stem Red Dog Creek.

After the commencement of spawning, the permittee shall fimit the TDS
load discharged from Qutfall 001 so as to maintain in-stream TDS
concentrations at or below 500 mg/L (or 1000 mg/L, if approved) at the
edge of the mixing zone in Main Stem Red Dog Creek measured at
Station 151.

The permittee must consult with the EPA, ADEC, and OHMP regarding the
end of Arctic Grayling spawning, and must receive writfen approval from
EPA prior to increasing the TDS load discharged from Outfall 001 above
the limit specified in LA.7.c.

After Arctic grayling have finished spawning and the permittee has
received writfen approval from EPA,

The permittee shall limit the TDS load discharged from Outfall 001 so as to
maintain in-stream TDS concentrations at or below all of the following:

(1) Atthe edge of the mixing zone (Station 151) in Main Stem Red Dog
Creek after Arctic Grayling spawning: 1500 mg/L

(2) Atthe edge of the mixing zone (Station 150) in lkalukrok Creek: 1000
mg/L throughout the discharge season.

(3) Station 160: 500 mg/L from July 25" through the end of the discharge
season.

When discharging, monitoring by direct laboratory testing shall be
conducted. All samples for TDS shall be grab samples, and the date and
time of sample collection must be recorded. Sample collection shall be as
follows:

(1) TDS shall be monitored once per week at Station 151, Station 150,
Station 160, and the effluent. The sample for Station 151 shall be
taken as close in time as practicable to one of the sample events
collected at the edge of the mixing zone in Mainstem Red Dog Creek;
and the sample for Station 150 shall be taken as close in time as
practicable to one of the sampling events at the edge of the mixing
zone in lkalukrok Creek.

(2) Conductivity and temperature shall be monitored concurrently with
TDS sampling at Stations 151, 150, and 160.

The results of ail monitoring and measurements must be submitted with
the monthly discharge monitoring report (DMR).
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The permittee must update the TDS/Conductivity correlation curves
annually with the direct laboratory testing data for Station 151 and Station
160. The correlation curves must be updated at the end of the discharge
season. The permittee must submit written notification that the update has
been completed with its last DMR for the discharge season.

The permittee shall calculate and record the allowable flow volume from
Qutfall 001 at least twice each day using the formulas below and shall
submit all of the data involved in those calculations (including the time the
measurements were taken), and the calculation results, each month along
with the discharge monitoring report (DMR). The permittee shall base each
calculation on data collected within two hours of each shift change, and
shall make each calculation within one hour of the collection of data. The
calculations and data for Station 160 shall be made and recorded when
the TDS limit for Station 160 is in effect. The allowable flow calculated
from measurements taken at Station 151 and 160, and the outfall must
reflect the stream conditions at each station and the outfail flow that are
occurring at approximately the same time frame (i.e., the conductivity and
flow measurements at Station 151, Station 160, and the flow from the
outfali must be taken within 30 minutes of each other). The following shall
be collected and calculated:

EFFLUENT

(1) Assume the effluent concentration (Ce) is equal to 10% above the
highest measured effluent value.

(2) Measure the effluent flow (Qe)
STATION 151
(1) Measure conductivity at Station 151

(2) Calculate the total TDS concentration at Station 151 (C1s1otay) USINg
the measured conductivity at Station 151

(3) Measure the total flow at Station 151 (Qis1otan)

(4) Calculate the flow at Station 151 (Q451) minus the effluent flow at
Station 151 by using the equation:

Qus1 = Qus1gotan - Qe

(5) Calculate the TDS concentration at Station 151 (Cs1) minus the TDS
contribution from the effluent using the following equation:

C1s1 = (Cis1otah Qis1gotan) - (Celle)
(Qus1gtotay = Qo)
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(6) Calculate the allowable effluent flow (Qanowable) €xpected fo result in
1500 mg/L (if the SSC during spawning is not approved in time for
use in the final permit, 1500 would be replace by 500 or 1000
depending on ADEC action on the TDS criterion) TDS at Station 151
using the following equation:

Quallowable = .Q.M 1500 - C@)_
(Ce - 1500)

STATION 160

(1) Measure the conductivity at Station 160

(2) Calculate the total TDS concentration at Station 160 (Cisogotay) USing
the measured conductivity of Station 160

(3) Measure the total flow at Station 160 (Qisogotas)

(4) Calculate the flow at Station 160 (Q1e0) minus the effluent flow at
Station 160 by using the equation:

Q160 = Qsogtotaly = Qe

(5) Calculate the TDS concentration at Station 160 (C1g0) minus the TDS
contribution from the effluent using the following equation:

C1s0 = {Cieootan. Qisottotal) = (CeQe)
(Qisogotan - Qe)

(6) Calculate the allowable effluent flow (Qajowable) €Xpected to result in
500 mg/L TDS at Station 160 using the following equation:

Qaliowable = Q160 (500 - C1e0)
(Co - 500)

(7) The Qaiowante calculated above must be compared to the Qaiowable
calculated for Station 151. The permittee must discharge at the more
restrictive Qaowable-

Calculations of TDS concentrations based on conductivity shall be made
using correlation curves that are based on TDS and conductivity
measurements made pursuant fo this permit.

After the end of each discharge season, the permittee shall submit a
report, with the final DMR for the season, which compares the calculated
TDS values in Main Stem Red Dog Creek and Ikalukrok Creek (based on
the measured conductivity in the creeks) to the actual measured values.
The report shall include the following information:
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(3)

(4)

DRAFT PERMIT Page 11 of 43

Permit AK-003865-2

Measured TDS concentration at the edge of the edge of the mixing
zone in Main Stem Red Dog Creek and at Station 151, and the date
and time each sample was taken,

Measured conductivity at Station 151, and predicied TDS
concentration at Station 151 at the date and approximate time the
samples were taken in 1.7.k.(1) (i.e., within one hour of sample
collection),

Measured TDS concentration at Station 160, and the date and time
each sample was taken,

Measured conductivity at Station 160, and predicted TDS
concentration at Station 160 at the date and approximate time the
samples were taken in 1.7 k.(3) (i.e., within one hour of sampie
collection).

Construction Camp Site Requirements.

The permittee is authorized to discharge treated domestic wastewater from the
Construction Camp through Outfall 002 into the tundra provided the following
effluent limits and monitoring requirements are met:

1. Samples collected shall be representative of the effluent discharged without
dilution from or contact with other sources. The permittee shall collect the
samples after the ast treatment unit prior to discharge.

2. The date of sampling shall be recorded. Resuits of the sampie analyses shall
be submitted monthly with the DMRs.

3. a. Table3
TABLE 3
Effluent Limitations and Monitoring Requirements for Outfall 002
Parameter’ 7-Day 30-Day Daily Units Sampling Sample
Average | Average | Maximum Frequency Tyrpe2
Flow - gpm Daily Recording
Biochemical Oxygen 45 30 60 mg/L 1fmonth Composite
Demand (BOD)
Influent & effluent
Biochemical Oxygen — b/day 1/month Composite
Demand {BOD;)
Influent & effluent
Total Suspended Solids 45 30 60 mg/L 1/month Composite
(TSS)
Influent & effluent
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TABLE 3
Effiuent Limitations and Monitoring Requirements for Outfail 002
Parameter’ 7-Day 30-Day Daily Units Sampling Sample
Average | Average | Maximum Frequency Type®
Total Suspended Solids - Ibfday 1/month Composite
(TS8)
Influent & effluent
Fecal coliform - 20 40 #100 ml 1/month Grab
Total Residual Chiorine® 9.01 18.07 ug/L 1/month Grab
Ammonia as N mg/L 1iquarter Grab
pH See Permit Part 1.B.3.c. s.U. 1/month Grab
Dissolved Oxygen See Permit Part 1.B.3.d. mg/L f/month Grab

1 — For additional monitoring reguirements see Permit Part 1.B.3.b.

2 — Composite samples of effluent shall be composed of a mixture of four discrete grab samples of effluent. The
grab samples shall be collected and combined within a 24 hour period, Each grab sample shall be
collected and stored in accordance with procedures prescribed in Standard Methods, 18", 19" or 20"

Editions.

3 - TRC shall be analyzed immediately after sample collection using the DPD method approved by EPA

b.

The permittee must not discharge any floating solids, visible foam in other
than trace amounts, or oily wastes that produce a sheen on the surface of
the receiving water.

The pH must not be less than 6.5 standard units (s.u.) or greater than 8.5
standard units (s.u.).

Dissolved Oxygen (DO) must be greater than 7 mg/L but less than 17
mg/L.

Percent removal for BODs and TSS must be reported monthly on the
DMR. Percent removal requirements for BODs and TSS are as follows: for
any month, the monthly average effluent load shall not exceed 15 percent
of the monthly average influent load. Loading shall be calculated using the
following formula:

8.34 X pollutant concentration (mg/L) X daily flow (mgd)

For purposes of calculating monthly averages, zero may be assigned for
values less than the MDL, the {numeric value of the MDL} may be
assigned for values between the MDL and the ML. If the average value is
less than the MDL, the permittee must report “less than {numeric value of
the MDL)” and if the average value is less than the ML, the permittee must
report “less than {numeric value of the ML}.” If a value is equal fo or
greater than the ML, the permittee must report and use the actual value.
The resulting average value must be compared to the effluent limitation to
assess compliance.
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g. Valid test results from split samples shall be reported on the DMR. For
reporting an average on the DMR, individual valid results for each test
from a split sample are averaged first to determine a sample value. That
value is averaged with other sample results obtained in the reporting
period and the average of all sample results reported. For reporting the
maximum on the DMR, individual valid results for each test from a split
sample are averaged first to determine a sample value. That value is
compared to other sample results obtained in the reporting period and the
maximum of all sample results reported. For the purposes of reporting,
split samples are reported as a single sample regardless of the number of
times it is split. All laboratories used shall be identified on the DMR
attachment.

C. Other Requirements.

1.

Mine drainage shall be:

a. directed into the tailings impoundment; or
b. retained until it can be treated.

The permittee shall ensure that precipitation falling on the overburden stock pile
shall be directed into the tailings impoundment.

Mine seepage from the ore site shall be coliected by the Dirty Water Ditch. The
water in the Dirty Water Sump shall be:

a. pumped into the tailings impoundment; or
b. retained until it can be treated.

When water in the Dirty Water Sump is pumped info the tailings impoundment,
the pumped volume shall be recorded. The total volume pumped for each
month shall be recorded and reported with the DMR for that month.

The permittee shall ensure that water in the Dirty Water Sump does not leak
into Red Dog Creek.

Water in the Seepage Pond and related seepages, at the base of the tailings
impoundment dam, shall be pumped back into the tailings impoundment,
pumped to the high density solids treatment facility, or recycled through the
mill.

The permittee shall ensure that water in the Seepage Pond does not leak into
Red Dog Creek.

The permittee shalt ensure that water in the tailings impoundment does not leak
into Red Dog Creek. The permittee shall immediately pursue corrective actions
if any water in the tailings impoundment leaks into Red Dog Creek.
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The permittee may use treated wastewater as a dust suppressant on roads,
pads and airport runways within the jurisdiction of this permit. Best
management practices shall be used to insure that all waters sprayed do not
drain into waters of the U.S. The permittee shall not use untreated wastewater
as a dust suppressant.

The permittee shall not use treated wastewater as a dust suppressant on the
haul road to the port.

The permittee shall ensure that operations at Red Dog Mine do not cause
downstream water quality problems, such as the exclusion of fish or fish kills in
Ikalukrok Creek or the exclusion of fish migrating up the North Fork of Red Dog
Creek.

D. Ambient Monitoring Requirements

1.

The permittee shall collect samples at the ambient monitoring stations listed
below (see Permit Part VI. Ambient Monitoring Sampling Stations).

TCAK has proposed replacing Station 73 with Station 150 (although proposing
to replace Station 73 ambient monitoring with Station 160 moniforing) and
Station 10 with Station 151. A map is included in Permit Part VI.

Station 2: Wulik River

Station 150: downstream edge of the mixing zone in Ikalukrok Creek
downstream of confluence with Red Dog Creek.

Station 9: Ikalukrok Creek upstream of confluence with Red Dog Creek.

Station 151.  downstream edge of the mixing zone in Red Dog Creek

Station 12 North Fork Red Dog Creek

Station 20  Middle Fork Red Dog Creek upstream of the confluence with
North Fork Red Dog Creek

Station 140: Middle Fork Red Dog Creek upstream of the influence of outfall
001

Ambient monitoring shall be conducted when there is flowing water (under ice
or during open water conditions). For example, if there is flowing water at
Station 151, but not at the other stations, the permittee shali sample at Station
151.

Ambient monitoring, outlined in this section, may be discontinued when the
permittee has ceased discharging from Qutfall 001 to Middle Fork Red Dog
Creek for a period of 30 consecutive days. Ambient monitoring shall
recommence when the permittee re-initiates a discharge from Outfail 001.
All ambient samples shall be grab samples.

The date of ambient sampling shall be recorded.
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6. Ambient monitoring results for Stations 151 and 160 shali be submitted to EPA,
ADEC, and OHMP with the monthly DMR. Other ambient monitoring results
shall be submitted in the Annual Water Monitoring Summary Report required in
Permit Part |.J

7. The following ambient monitoring shall be conducted:

The changes highlighted in this Table compare what is proposed fo what was in
the current permit.

TABLE 4 — Ambient Monitoring Requirements

Parameter' |Station |Station Z3 | Station | Station 150 | Station 40 | Station Station | Station | Tribu
2 160 o 1512 122 20 1407

Aluminum | 1/month | 2/month [ 2/month | — 2/month 2fmonth | - 2imonth |1/ h

Cadmium 1/month | 2/month | 2/month | --- 2/month 2/fmonth | --- 2/month | 14

Chromium | 1/month | 2/month | 2/month {--- 2/month 2imonth | -—- 2/month |1/ h

Copper 1/month {2/month | 2/month [ ~-- 2/month 2/month |-~ 2/month |14

Cyanide®” |4m — -— - — — —

Cyanide®, | - - - 2/month |- 2/month |-~

WAD, pa/L

Iron i/month | 2/month | 2/month | --- 2/month 2imonth | --- 2imonth |14

Lead 1/month | 2/month | 2/month | --- 2/month 2/month |- 2/month {---

Manganese |1/month | 2/fmonth | 2/meonth |-— 2/month 2imonth |- 2/month |1/

Nickel 1/month | 2/month | 2/month |-~ 2/month 2imonth |- 2/month |1/ h

Selenium 1/month | 2/month | 2/month | --- 2/month 2month |- 2imonth | ---

Si 1/raohith | 2/ 2{month | - 2/ 2/ 2/mofith |---

Zinc 1/month [ 2/month | 2/month | --- 2/month 2/month |- 2/month |14

Total 1/month | 2/month | 2/month | --- 2/month 2imonth |- 2/month {--—-

ammonia as

N, mg/L

Conductivity | 1/month | 2/month | 2/month | --- 2/month 2/month  j--- 2/month |---

, pmhos/cm

Hardness, 1/month | 2/month | 2/month |- 2imonth 2/month - 2imonth | -~

mg/L. CaCQO,

Temperatur | 1/month | 2/month | 2/month | --- 2/month 2fmonth  j--- 2/imonth | ---

8, °Celsius

Total 1/month | 1/week 2/month | 1/week 1iweek 2/month | -— 2/month | ---

Dissolved

Solids

(TDS}, mg/L

TDS Anions {-- 1/month |- 1/month 1/month - - -

and

Cations®
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TABLE 4 — Ambient Monitoring Requirements

Parameter' |Station | Station Z3 | Station | Station 150 | Station 48 | Station Station | Station | Tribu
2 160° 9 1512 122 20 1402

pH, 1/month | 2/month | 2/month | --- 2/month 2fmonth | --- 2fmonth | ---
standard
units

Sfmonth” | — -— -— - — -—
Hydrogen” | 3/me 3lme - - 3fmon — e e —
Turbidity, - --- - --- == 3fmonth |- 3/month |---
NTU
Whole 1/month | --- 1/month | --- -
Effiuent
Toxicity®,
TU,

1. Monitoring for metals shall be in ug/L and total recoverable unless otherwise noted. For additional monitoring requirements
for aluminum, cadmium, chromium, copper, cyanide, iron, lead, manganese, mercury, nickel, selenium, sitver, and zinc see
section LA5.b.

2. The permittee shall spread out the sample collection dates so that the samples collected are representative of the calendar
month. To the extent practicable, ambient monitoring shall coincide with effluent monitoring. |f weather, safety, shipping,
and other environmental constraints prevent the permitiee from collecting representative samples, the permittes shall
document the condition which prevented the representative samples from being collected on the discharge monitoring
repoits.

3. For additional monitoring requirements for cyanide, see Permit Part 1.A.6.

4. The permittee shall notify the ADEC and the OHMP immediately by telephone when WAD cyanide concentrations exceed the
detection limit of 3 ug/L.

5. This monitoring shall include a standard and complete suite of those cations and anions contributing to TDS including, but
not limited to, carbonates, chlorides, sulfates, potassium, magnesium, calcium, and sodium. The carbonate analysis may
be estimated based on direct measurement of alkalinity.

6. See Permit Part |.G. for additional testing requirements.

8. Streamflow shall be determined daily at Stations 2, 8, 9, 151, 12, and 140.
Streamflow shall be determined using standard methods recognized by the
U.S. Geological Survey: gauging station data, discharge measurement,
estimation using all available information. With the exception of the sites where
streamflow estimates are made by adding or subtracting measured or gauged
tributary flows, estimates must not be the sole means of determining flow at a
site at all times; some discharge measurements shall be made for verification.
The definition of "discharge measurement" is included in the definition section
of this permit.

Streamflow data and the methods used to determine streamflow shall be
submitted to EPA and ADEC monthly with the DMR.

E. Precipitation and Evaporation Monitoring Requirements.

1. The permittee shall establish and maintain monitoring stations at the mine site
to determine the net annual precipitation rate.
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2. The precipitation and evaporation monitoring program shall begin on the
effective date of this permit and end on the expiration date.

3. Precipitation (rain and snow) data shall be recorded daily. The permittee does
not need to check the rain gauge on the days with no precipitation. However,
the permittee shall record that the precipitation was zero on that day.

4. Evaporation data shall be recorded daily from June 1 to August 31 every year.
Evaporation data shall be gathered earlier if the evaporation pan is not frozen.
The permittee shall operate the evaporation pan properly to assure that the
daily evaporation rate can be determined.

5. Spring snow pack readings shall be taken before spring melt each year. For
snow pack readings, the measurement shall be reported with the Annual
Report described in Permit Part [.J.

6. Records of precipitation and evaporation monitoring shall include:

a. The date and time of readings,
b. The name(s) of the individual(s) who performed the readings; and
c. Signature(s) of the individual(s) who performed the readings.

7. The precipitation and evaporation monitoring records shall be kept on site and
made available to EPA and ADEC upon request.

8. The total precipitation and total evaporation rates shall be reported with the
Annual Report described in Permit Part |.J.

Bioassessment Program Requirements.

The following sections have been highfighted to show a comparison between what
was in the current permit and what is proposed in the draft permit.
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Methods for Aquatic Life Monitoring to Satisfy requirements under 1998

NPDES Permit — submitted by Cominco Alaska, Inc., 1998, which was

designed to detect possible aquatic community changes related to the mine

effluent as follows:

TABLE 6 — Bioassessment Sites

Sample Site

Factors Measured

Middle d Dog Creek

Periphyton (as -3 concentrations)

Aquatic invertebrates: taxonomic richn ance

North Fork Red Pog Creek

Periphyton {as chlorophyll-a concentrations)
Aquatic invertebrates: taxonomic richness and abundance
Fish presence and use

Main Stem Red Dog Creek

Periphyton (as chlorophyli-a concentrations)
Aquatic invertebrates: taxonomic richness and abundance
Fish presence and use

tkalukrok Creek

Periphyton (as chlorophyll-a concentrations)
Aquatic invertebrates: taxonomic richness and abundance

" | Fish presence and use

Ikalukr FW

Wulik River Metals concentrations in Dolly Varden gili—iver, muscle,
and kidney. Fall éy of overwintering Dolly
Var

Anxig Fish presence and use-

W W’

Budd W

Cells with this marking are proposed to be included in the State’s Solid Waste Permit

Cells with this marking are proposed for deletion.
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Upon approval, the permittee shall implement the plan annually.

3.2. The permittee shall submit annual reports which summarize the results of the
bioassessment program to EPA and ADEC by March 1st of the next year with
the Annual Water Monitoring Summary Report, see Permit Part [.J.

Whole Effluent Toxicity Testing

Toxicity tests shall be performed once per month on samples from the effluent, and
on ambient water from Stations 9 and 12.

1. Test Species and Methods:

a.

The permittee shall conduct short-term tests with the water fiea,
Ceriodaphnia dubia (survival and reproduction test), and the fathead
minnow, Pimephales promelas (larval survival and growth test).

The presence of chronic toxicity shall be estimated as specified in Short-
Term Methods for Estimating the Chronic Toxicity of Effluents and
Receiving Waters to Freshwater Organisms, most recent edition,
EPA/600-4-91-002.

2.  Quality Assurance

a.

Toxicity tests shall include a control and at least 5 other dilutions that
bracket the percent dilution offered by the mixing zone including 100%
effluent.

if organisms are not cultured in-house, concurrent testing with reference
toxicants shall be conducted. Where organisms are culfured in-house,
monthly reference toxicant testing is sufficient.

If either the reference toxicant tests or the effluent tests do not meet all
test acceptability criteria (TAC) as specified in the test methods manual,
then the permittee must re-sample and re-test as soon as possible.

Reference toxicant test shall be conducted using the same test conditions
as the effluent toxicity test (i.e., same test duration, etc.).

Control and dilution water shall be laboratory water. In no case shall water
that has failed the TAC be used for dilution or control water.

Effluent Chemical Testing: Chemical specific testing for the parameters
listed in Permit Part |.A.1. shall be performed on a split sample collected
for WET testing. if the timing of sample collection for WET coincides with
the sample collection required in Permit Part LLA.1., then the chemical
analysis of the split sample will fulfill the requirements of Permit Part 1.A.1.




DRAFT PERMIT Page 20 of 43
Permit AK-003865-2

Ambient Chemical Testing: Chemical specific testing for the parameters
listed in Permit Part |.D.7 (for stations 9 and 12) shall be performed on a
split sample collected for WET testing. If the timing of sample collection
for WET coincides with the sample collection required in Permit Part 1.D.7.,
then the chemical analysis of the split sample will fulfill the requirements of
Permit Part 1.D.7.

Preparation of Generic Workplan

The permittee shall prepare and submit to EPA a copy of the permittee’s
toxicity reduction evaluation (TRE) workplan within 30 days of the effective date
of this permit. This plan shall describe the steps the permittee intends to follow
in the event that the effluent exceeds the chronic toxicity limits, and must
include at a minimum:

a.

A description of the investigation and evaluation techniques that would be
used to identify potential causes/sources of toxicity, effluent variability,
treatment system efficiency;

A description of the facility's method of maximizing in-house treatment
efficiency, good housekeeping practices, and list of all chemicals used in
operation of the facility,

Identify who will conduct a toxicity identification evaluation (TIE) if one is
necessary.

Reporting:

a.

Results of toxicity tests shall be reported on the Discharge Monitoring
Report (DMR) for the month in which the tests are conducted. Results
shall be reported in chronic toxic units (TU¢), where TU; = 100/ICzs.

The full report shall be submitted by the end of the month in which the
DMR is submitted.

The full report shall consist of:

(1) the toxicity test results;

(2) the dates of sample collection and initiation of each toxicity test;

(3) the flow rate at the time of sample collection; and

(4) the results of the effluent analysis for chemical parameters required
for the outfall as defined in Permit Part |.A.1.

Test results for chronic tests shall be reported according to the chronic
manual chapter on Report Preparation.

Chronic Toxicity Limits
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a. If chronic toxicity in the effluent exceeds:

Maximum Daily Limit = 12.2 TU,
Average Monthly Limit= 9.7 TU.

Then, in accordance with the permittee’s TRE workplan and, at a
minimum, EPA manual EPA/600/2-88/00, the permittee shall initiate a TRE
within fifteen (15) days of receipt of sample results of the exceedance.

b. The permittee shail notify EPA and ADEC in writing within fifteen (15) days
of receipt of the effiuent WET results that exceed the chronic toxicity limits.
Notification shall include the following:

(1) The finding of the TRE or other investigation to identify the cause(s) of
toxicity;
(2) Actions taken or that will be taken to mitigate the impact of the

discharge, to correct the noncompliance and to prevent the
recurrence of toxicity,

(3) Where corrective actions including a TRE have not been completed,
an expeditious schedule under which corrective actions will be
implemented.

Toxicity Identification Evaluation (TIE)

If chronic toxicity is detected in the effluent in any two of the toxicity tests
conducted during the discharge season, then the permittee shall, in accordance
with EPA acute and chronic manuals EPA/600/6-91/005F (Phase ),
EPA/600/R-92/080 (Phase Il), and EPA 600/R-92/081 (Phase lll), initiate a TIE
within fifteen (15) days.

Quality Assurance Requirements.

The permittee must develop a quality assurance plan (QAP) for all monitoring
required by this permit. The plan must be submitted to EPA and insert state agency
for review within 60 days of the effective date of this permit and implemented within
120 days of the effective date of this permit. Any existing QAPs may be modified for
submittal under this section. :

1.

The QAP must be designed to assist in planning for the collection and analysis
of effluent and receiving water samples in support of the permit and in
explaining data anomalies when they occur.

Throughout ali sample collection and analysis activities, the permittee must use
the EPA-approved QA/QC and chain-of-custody procedures described in
Requirements for Quality Assurance Project Plans (EPA/QA/R-3) and
Guidance for Quality Assurance Project Plans (EPA/QA/G-5). The QAP must
be prepared in the format that is specified in these documents.
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At a minimum, the QAP must include the following:

a) Details on the number of samples, type of sample containers, preservation
of samples, holding times, analytical methods, analytical detection and
quantitation limits for each target compound, type and number of quality
assurance field samples, precision and accuracy requirements, sample
preparation requirements, sample shipping methods, and laboratory data
delivery requirements.

b) Map(s) indicating the location of each sampling point.

¢) Qualification and training of personnel.

d) Name(s), address({es) and telephone number(s) of the laboratories, used
by or proposed to be used by the permittee.

The permittee must amend the QAP whenever there is a modification in sample
collection, sample analysis, or other procedure addressed by the QAP.

Cbpies of the QAP must be kept on site and made available to EPA and/or
insert state agency upon request.

Site Management Pollution Prevention Plan Requirements

1.

The permittee shall develop a site management pollution prevention

plan (the Plan) to prevent and minimize the potential for the release of
pollutants from their property to waters of the United States within 90 days of
the effective date of this permit. The Plan shall be signed in accordance with
Permit Part [V.E. A notice of the Plan's completion and implementation shall
be sent to EPA and ADEC. The Plan shall be retained on-site and be made
available to EPA and ADEC upon request.

The Plan shall be consistent with the above objectives and the general
guidance contained in the following publications:

Best Management Practices Guidance Document, EPA, 1993,
Storm Water Management Plans for Industrial Activities, EPA, 1992.
Storm Water Management Plans for Construction Activities, EPA, 1992,

The permittee shall establish specific best management practices to meet the
objectives and shall address each component or system capable of generating
or causing a release of pollutants. Moreover, the Plan shall include, at a
minimum, the following items:

a. Pollution Prevention Team. The Plan shall identify a specific individual or
individuals within the facility organization as members of the Pollution
Prevention Team. The pollution prevention team shall be responsible for
developing the Plan and assisting the facility or plant manager in its
implementation, maintenance, and revision. The Plan shall clearly identify
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who is responsible for the implementation of each condition of the Plan.
The activities and responsibilities of the team shall address all aspects of
the facility's discharges. In lieu of naming specific individuals as members
of the pollution prevention team, the permittee may name the corporate
position(s) responsible for developing and implementing the Plan.

Description of Sources.

)

(i)
(i}

(iv)

A site map indicating an outline of the portions of the drainage area of
each point source that are within the facility boundaries, each existing
structural control measure to reduce pollutants in storm water runoff,
surface water bodies, locations where significant materials are
exposed to precipitation, and the locations (if applicable) of the
following activities and sites where such activities or sites are
exposed to precipitation:

buildings any disturbed area
camps construction areas
airport

A site map indicating the flow direction of drainage.

For each area that generates storm water discharges associated with
industrial activity with a reasonable potential for containing amounts of
pollutants, a prediction of the direction of flow, and an identification of
the types of pollutants which are likely to be present in storm water
discharges associated with industrial activity. Factors to consider
include the toxicity of chemical; quantity of chemicals used, produced
or discharged; the likelihood of contact with storm water; and history
of significant leaks or spills of toxic or hazardous pollutants. Flows
with a potential for causing erosion shall be identified.

For each area that generates storm water discharges associated with
construction or exploration activities, descriptions of the following
components shall be included in the Plan:

- the nature of the activity;

- estimates of the total area of the site and the area of the site
that is expected to be disturbed by mining activities or
related land-disturbing activities;

- existing data describing the soil or the existing data describing
the quality of any discharge from the site;

- a site map indicating drainage patterns and approximate slopes
anticipated after land-disturbing activities, areas of soil
disturbance, the location of major control structures
identified in the Plan, areas where stabilization practices are
expected to occur; and
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- the name of the receiving water(s) and the ultimate receiving
water(s).

Inventory of Exposed Materials. An inventory of the types of materials
handled at the site that potentially may be exposed to precipitation and the
materials that have the potential for failure (tank overflow or leakage). The
inventory shall include a narrative description of significant materials that
have been handled, treated, stored or disposed in a manner to allow
exposure to storm water; method, location, and size of on-site storage or
disposal; materials management practices employed to minimize contact
of materials with storm water runoff; the location and a description of
existing structural and non-structural control measures to reduce pollutants
in storm water runoff; and a description of any treatment the storm water
receives.

Spills and Leaks. A list of significant spills that may occur at the site and
at areas that are exposed to precipitation or that otherwise drain to a storm
water conveyance at the facility. Such list shall be updated as appropriate
during the term of the permit.

Risk Identification and Summary of Potential Pollutant Sources. The Plan
shall identify all activities, sites, and significant materiais which may
potentially be pollutant sources. The Plan shall also include a narrative
description of the potential pollutant sources from the following activities:
loading and unloading operations; outdoor storage activities; outdoor
manufacturing or processing activities; dust or particulate generating
processes; and on-site waste disposal practices. The description shall
specifically list any potential source of pollutants at the site, and for each
potential source, any pollutant or pollutant parameter (e.g. biochemical
oxygen demand, etc.) of concern shall be identified. The Plan shall
provide a description of potential sources which may reasonably be
expected to add amounts of pollutants to storm water discharges.

Measures and Controls. The facility shall develop a description of
pollution prevention controls appropriate for the facility and implement
such controls. The appropriateness and priorities of controls in the Plan
shall reflect identified potential sources of pollutants at the facility. The
description of management controls shall address the following minimum
components, including a schedule for implementing such controls:

() Good Housekeeping - Good housekeeping requires the maintenance
of areas which may confribute pollutants.

(i) Preventive Maintenance - A preventive maintenance program shall
involve timely inspection and maintenance of storm water
management devices (e.g., cleaning oil/water separators, catch
basins, pumps, channels, ditch) as well as inspecting and testing
facility equipment and systems to uncover conditions that could cause
breakdowns or failures resulting in discharges of pollutants to surface
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waters, and ensuring appropriate maintenance of such equipment and
systems.

(i) Spill Prevention and Response Procedures - Areas where spills could
result in the discharge of pollutants shall be identified clearly in the
Plan. Where appropriate, specifying materiai handling procedures,
storage requirements, and use of equipment such as diversion valves
in the Plan should be considered. Procedures for cleaning up spiils
shall be identified in the Plan and made available to the appropriate
personnel. The necessary equipment to implement a clean up must
be available to personnel.

(iv) Measures and Controls for storm water associated with construction
or exploration activities outside of the area which drains into the
tailings impoundment - The Plan shall describe the relationship
between the implementation and maintenance of controls and
measures and the various stages or phases of earth disturbance (for
example, clearing and grubbing necessary for perimeter controls,
initiation of perimeter controls, remaining clearing and grubbing, road
grading, remaining site grading, storm drain installation, final grading,
stabilization, removal of control measures). The description of
controls shall address the following minimum components:

- erosion and sediment controls;

- stabilization practices;

- structural practices;

- storm water management (description of measure to control
pollutants in storm water discharges);

- other controls to eliminate contact of storm water with materials
on site; and

- measures to reduce pollutant loadings.

Employee Training. The Plan shall identify dates for annual employee
training programs. The training programs shall inform personnel
responsible for implementing activities identified in the Plan or otherwise
responsible for all levels of responsibility of the components and goals of
the Plan. Training shall address topics such as spill response, good
housekeeping and material management practices.

Sediment and Erosion Control. The Plan shall identify areas which, due to
topography, activities, or other factors, have a high potential for soil
erosion, and identify structural, vegetative, and/or stabilization measures
to be used to limit erosion.

Specific Best Management Practices. The Plan shall establish specific
best management practices or other measures which ensure that the
following specific requirements are met:
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Ensure that berms, including any pond walls, ditches, dikes, dams
and similar water retention structures shall be constructed in a
manner that they reject the passage of unwanted water.

Ensure that measures are taken to assume that poliutant materials
removed from the process water and wastewater streams will be
retained and not discharged to waters of the United States.

Ensure that all water control devices, including but not limited to
structures and berms, and all solids retention structures such as
berms, dikes, and pond structures and dams, shall be maintained to
continue their effectiveness and to protect from failure.

Ensure proper management of solid and hazardous waste in
accordance with regulations promulgated under the Resource
Conservation and Recovery Act (RCRA) and the Alaska Solid Waste
Management Regulations (18 AAC 60). Management practices
required under RCRA regulations shall be referenced in the Plan.

Reflect requirements for Spill Prevention, Control, and
Countermeasure (SPCC) plans under Section 311 of the Clean Water
Act and 40 CFR Part 112. The Plan may incorporate any part of such
plans by reference.

Qualified facility personnel shall conduct routine inspections on a monthly
basis on areas susceptible to leaks (including leaks from the tailings
impoundment), spills and other identified problem areas.

For an inspection, the following conditions shall be met:

()

(ii)

A visual inspection of equipment needed to implement the Plan, such
as spill response equipment, shall be made.

Areas impacted by storm water discharge shall be visually inspected
for evidence of, or the potential for, pollutants entering the drainage
system. Measures to reduce pollutant loadings shall be evaluated to
determine whether they are adequate and properly implemented in
accordance with the terms of the permit or whether additional control
measures are needed. Structural storm water management
measures, sediment and erosion control measures, and other
structural pollution prevention measures identified in the Plan shall be
observed to ensure that they are operating correctly.

The permittee shall inspect disturbed areas of the construction or
exploration site exposed to precipitation outside of the area which drains
into the tailings impoundment as follows:

(i)

weekly during the months of May, June, September and October; and
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(i) within 24 hours of the end of a 24-hour rain event that is 0.5 inches or
greater. :

4, Twice per year, the permittee shall 1) identify areas impacted by storm water
discharges associated with construction or exploration activities, and 2)
evaluate whether measures identified in the Plan to reduce pollutant loadings
generated by storm water discharges associated with consiruction or
exploration activities are adequate and properly implemented.

5. Based on the results of the inspections, the permittee shall initiate corrective
measures within 30 days of such inspection or as soon as practicable under
extenuating circumstances. The permittee shall notify EPA and ADEC of the
extenuating circumstances within 15 days of the inspection. Any corrective
measures shall be documented and be included in the Plan.

6. The permittee shall prepare an annual report summarizing 1) the scope of the
inspections, 2) personnel making the inspections, 3) the dates of the
inspections, 4) corrective actions taken as a result of the inspection, 5)
description of the quality and quantity of storm water discharged, 6)
construction activities during the year, 7) employee training conducted during
the year, and 8) Plan modifications made during the year.

in addition, the report shall identify any incidents of non-compliance. Where a
report does not identify any incidents of non-compliance, the report shall
contain a certification that the facility is in compliance with the Plan and this
permit.

This report shall be signed in accordance with Permit Part IV.E. and shall be
submitted to EPA and ADEC by February 10 of the next year.

7. The permittee shall amend the Plan whenever there is a change in design,
construction, operation, or maintenance, which has an effect on the potential
for the discharge of pollutants to the waters of the United States or if the Plan
proves to be ineffective in eliminating or minimizing pollutants from sources
impacting water quality, or in otherwise achieving the general objectives of
controlling pollutants. Amendments to the Plan are subject to review by EPA
and ADEC, and they shall be kept on site and made available to EPA and
ADEC upon request.

The Plan shall be updated to include new construction or exploration activities.
The update must be completed seven (7) days prior to commencement date of
new construction or exploration activities.

Annual Water Monitoring Summary Report

All monitoring results for a year must be included in an Annual Water Monitoring
Summary Report and submitted by March 1 of the following year. The report must
include a presentation of the analytical results and an evaluation of the results of
monitoring required in Permit Parts |.A through 1.G. The evaluation must include an
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electronic spreadsheet containing monitoring data from the previous five years, a
graphical presentation of the data at each monitoring station, a comparison of
upstream and downstream monitoring results (to show any differences) and a
comparison of monitoring results for each station over time (to who any trends).
The Annual Water Monitoring Summary Report may reference the monthly reports
for Quality Assurance/Quality Control (QA/QC) information.

All monitoring results for a calendar year shall be reported in the Report. Ata
minimum, the report must include the following:

1. Dates of sample collection and analyses

2. Results of sample analysis

3. Relevant QA/QC information.

II. MONITORING, RECORDING AND REPORTING REQUIREMENTS

A

Representative Sampling {Routine and Non-Routine Discharges)

Samples and measurements must be representative of the volume and nature of the
monitored discharge.

In order to ensure that the effluent limits set forth in this permit are not violated at
times other than when routine samples are taken, the permittee must collect
additional samples at the appropriate outfall whenever any discharge occurs that
may reasonably be expected to cause or contribute to a violation that is unlikely to
be detected by a routine sample. The permittee must analyze the additional
samples for those parameters limited in Permit Part |.A. that are likely to be affected
by the discharge.

The permittee must collect such additional samples as soon as the spill, discharge,
or bypassed effiuent reaches the outfall. The samples must be analyzed in
accordance with paragraph II1.C (“Monitoring Procedures”). The permittee must
report all additional monitoring in accordance with paragraph [11.D (*Additional
Monitoring by Permitiee”).

Reporting of Monitoring Resulits

The permittee must summarize monitoring resuits each month on the Discharge
Monitoring Report (DMR) form (EPA No. 3320-1) or equivalent. The permittee must
submit reports monthly, postmarked by the 10th day of the following month. The
permittee must sign and certify all DMRs, and all other reports, in accordance with
the requirements of Permit Part IV.E. (“Signatory Requirements”). The permittee
must submit the legible originals of these documents to the Director, Office of
Compliance and Enforcement, with copies to the State Agencies at the following
addresses:

US EPA Region 10
Attn: PCS Data Entry Team
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1200 Sixth Avenue, OCE-133
Seattle, Washington 98101

copy to: Alaska Department of Environmental Conservation
Division of Water
610 University Avenue
Fairbanks, Alaska 99709-3643

Alaska Department of Natural Resource
Office of Habitat Management and Permitting
1300 College Road

Fairbanks, Alaska 99701-1509

Monitoring Procedures

Monitoring must be conducted according to test procedures approved under 40 CFR
136, unless other test procedures have been specified in this permit or approved by
EPA as an alternate test procedure under 40 CFR 136.5.

Additional Monitoring by Permittee

If the permittee monitors any pollutant more frequently than required by this permit,
using test procedures approved under 40 CFR 136 or as specified in this permit, the
permittee must include the results of this monitoring in the calculation and reporting
of the data submitted in the DMR.

Upon request by EPA, the permittee must submit results of any other sampling,
regardless of the test method used.

Records Contents
Records of monitoring information must include:

the date, exact place, and time of sampling or measurements;

the name(s) of the individual(s) who performed the sampling or measurements;
the date(s) analyses were performed,;

the names of the individual(s) who performed the analyses;

the analytical techniques or methods used; and

o vk w N

the results of such analyses.
Retention of Records

The permittee must retain records of ail monitoring information, including, all
calibration and maintenance records and all original strip chart recordings for
continuous monitoring instrumentation, copies of all reports required by this permit,
copies of DMRs, a copy of the NPDES permit, and records of all data used to
complete the application for this permit, for a period of at least five years from the
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date of the sample, measurement, report or application. This period may be
extended by request of EPA or ADEC at any time.

Twenty-four Hour Notice of Noncompliance Reporting

1.

The permittee must report the following occurrences of noncompliance by
telephone within 24 hours from the time the permittee becomes aware of the
circumstances:

a) any noncompliance that may endanger health or the environment;

b) any unanticipated bypass that exceeds any effluent limitation in the permit
(See Permit Part III.F., “Bypass of Treatment Facilities”);

c) any upset that exceeds any effluent limitation in the permit (See Permit
Part 1Il.G., “Upset Conditions”); or

d) any violation of a maximum daily discharge limitation for any of the
pollutants in Table 1 of Permit Part |.A.

The permittee must also provide a written submission within five days of the
time that the permittee becomes aware of any event required to be reported
under subpart 1 above. The written submission must contain:

a) a description of the noncompliance and its cause;
b} the period of noncompliance, inciuding exact dates and times,

c) the estimated time noncompliance is expected to continue if it has not
been corrected; and

d) steps taken or planned to reduce, eliminate, and prevent recurrence of the
noncompliance.

The Director of the Office of Compliance and Enforcement may waive the
written report on a case-by-case basis if the oral report has been received
within 24 hours by the NPDES Compliance Hotline in Seattle, Washington, by
telephone, (206) 553-1846.

Reports must be submitted to the addresses in Permit Part 11.B ("Reporting of
Monitoring Results”).

Other Noncompliance Reporting

The permittee must report all instances of noncompliance, not required to be
reported within 24 hours, at the time that monitoring reports for Part |11.B (*Reporting
of Monitoring Results”) are submitted. The reports must contain the information
listed in Permit Part 11.G.2 (“Twenty-four Hour Notice of Noncompliance Reporting”).

Changes in Discharge of Toxic Pollutants
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The permittee must notify the Director of the Office of Water and Watersheds and
ADEC as soon as it knows, or has reason to believe:

1. That any activity has occurred or will occur that would result in the discharge,
on a routine or frequent basis, of any toxic pollutant that is not limited in the
permit, if that discharge may reasonably be expected to exceed the highest of
the following “notification levels™

a) One hundred micrograms per liter (100 ug/l);

b) Two hundred micrograms per liter (200 ug/l) for acrolein and acryionitrile;
five hundred micrograms per liter (500 ug/l) for 2,4-dinitrophenol and for 2-
methyl-4, B-dinitrophenol; and one milligram per liter (1 mg/l) for antimony;,

¢) Five (5) times the maximum concentration value reported for that pollutant
in the permit application in accordance with 40 CFR 122.21(g)(7); or

d) The level established by EPA in accordance with 40 CFR 122.44(7).

2. That any activity has occurred or will occur that woulid result in any discharge,
on a non-routine or infrequent basis, of any toxic poliutant that is not limited
in the permit, if that discharge may reasonably be expected to exceed the
highest of the following “notification levels”.

a) Five hundred micrograms per liter (500 ug/i);

b) One milligram per liter (1 mg/l) for antimony;

¢) Ten (10) times the maximum concentration value reported for that
pollutant in the permit application in accordance with 40 CFR 122.21(g}(7);
or

d) The level established by EPA in accordance with 40 CFR 122.44(f).

3. The permittee must submit the notification to Office of Water and Watersheds
at the following address:

US EPA Region 10

Attn: NPDES Permits Unit Manager
1200 Sixth Avenue, OWW-130
Seattle, Washington 98101

J. Compliance Schedules
Reports of compliance or noncompliance with, or any progress reports on, interim
and final requirements contained in any compliance schedule of this permit must be
submitted no later than 14 days following each schedule date.

COMPLIANCE RESPONSIBILITIES

A. Duty to Comply
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The permittee must comply with all conditions of this permit. Any permit
noncompliance constitutes a violation of the Act and is grounds for enforcement
action, for permit termination, revocation and reissuance, or modification, or for
denial of a permit renewal application.

Penalties for Violations of Permit Conditions

1.

Civil and Administrative Penalties. Pursuant to 40 CFR Part 19 and the Act,
any person who violates section 301, 302, 306, 307, 308, 318 or 405 of the Act,
or any permit condition or limitation implementing any such sections in a permit
issued under section 402, or any requirement imposed in a pretreatment
program approved under sections 402(a)(3) or 402(b)(8) of the Act, is subject
to a civil penalty not to exceed the maximum amounts authorized by Section
309(d) of the Act and the Federal Civil Penalties Inflation Adjustment Act (28
U.S.C. § 2461 note) as amended by the Debt Collection Improvement Act (31
U.S.C. § 3701 note) (currently $32,500 per day for each violation).

Administrative Penalties. Any person may be assessed an administrative
penalty by the Administrator for violating section 301, 302, 306, 307, 308, 318
or 405 of this Act, or any permit condition or limitation implementing any of such
sections in a permit issued under section 402 of this Act. Pursuant to 40 CFR
19 and the Act, administrative penalties for Class | violations are not to exceed
the maximum amounts authorized by Section 309(g)(2)(A) of the Act and the
Federal Civil Penalties Inflation Adjustment Act (28 U.S.C. § 2461 note) as
amended by the Debt Collection Improvement Act (31 U.S.C. § 3701 note)
(currently $11,000 per violation, with the maximum amount of any Class |
penalty assessed not to exceed $32,500). Pursuant to 40 CFR 19 and the Act,
penaities for Class Il violations are not to exceed the maximum amounts
authorized by Section 309(g)(2)(B) of the Act and the Federal Civil Penalties
Inflation Adjustment Act (28 U.S.C. § 2461 note) as amended by the Debt
Collection Improvement Act (31 U.S.C. § 3701 note) (currently $11,000 per day
for each day during which the violation continues, with the maximum amount of
any Class |l penalty not fo exceed $157,500).

Criminal Penalties:

a) Negligent Violations. The Act provides that any person who negligently
violates sections 301, 302, 306, 307, 308, 318, or 405 of the Act, or any
condition or limitation implementing any of such sections in a permit issued
under section 402 of the Act, or any requirement imposed in a
pretreatment program approved under section 402(a)(3) or 402(b)(8) of
the Act, is subject to criminal penalties of $2,500 to $25,000 per day of
violation, or imprisonment of not more than 1 year, or both. In the case of
a second or subsequent conviction for a negligent violation, a person shall
be subject to criminal penalties of not more than $50,000 per day of
violation, or by imprisonment of not more than 2 years, or both.

b) Knowing Violations. Any person who knowingly violates such sections, or
such conditions or limitations is subject to criminal penalties of $5,000 to
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$50,000 per day of violation, or imprisonment for not more than 3 years, or
both. in the case of a second or subsequent conviction for a knowing
violation, a person shall be subject to criminal penalties of not more than
$100,000 per day of violation, or imprisonment of not more than 6 years,
or both.

c) Knowing Endangerment. Any person who knowingly violates section 301,
302, 303, 306, 307, 308, 318 or 405 of the Act, or any permit condition or
limitation implementing any of such sections in a permit issued under
section 402 of the Act, and who knows at that time that he thereby places
another person in imminent danger of death or serious bodily injury, shall,
upon conviction, be subject to a fine of not more than $250,000 or
imprisonment of not more than 15 years, or both. In the case of a second
or subsequent conviction for a knowing endangerment violation, a person
shall be subject to a fine of not more than $500,000 or by imprisonment of
not more than 30 years, or both. An organization, as defined in section
309(c)(3)(B)(iii) of the Act, shall, upon conviction of violating the imminent
danger provision, be subject to a fine of not more than $1,000,000 and can
be fined up to $2,000,000 for second or subsequent convictions.

d) False Statements. The Act provides that any person who falsifies,
tampers with, or knowingly renders inaccurate any monitoring device or
method required to be maintained under this permit shall, upon conviction,
be punished by a fine of not more than $10,000, or by imprisonment for
not more than 2 years, or both. If a conviction of a person is for a violation
committed after a first conviction of such person under this paragraph, -
punishment is a fine of not more than $20,000 per day of violation, or by
imprisonment of not more than 4 years, or both. The Act further provides
that any person who knowingly makes any false statement, representation,
or certification in any record or other document submitted or required to be
maintained under this permit, including monitoring reports or reports of
compliance or non-compliance shall, upon conviction, be punished by a
fine of not more than $10,000 per violation, or by imprisonment for not
more than 6 months per violation, or by both.

C. Need To Halt or Reduce Activity not a Defense
it shall not be a defense for the permittee in an enforcement action that it would
have been necessary to halt or reduce the permitted activity in order to maintain
compliance with this permit.

D. Duty to Mitigate
The permittee must take all reasonable steps to minimize or prevent any discharge
in violation of this permit that has a reasonable likelihood of adversely affecting
human heaith or the environment.

E. Proper Operation and Maintenance
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The permittee must at all times properly operate and maintain all facilities and
systems of treatment and control (and related appurtenances) which are installed or
used by the permittee to achieve compliance with the conditions of this permit.
Proper operation and maintenance also includes adequate laboratory controls and
appropriate quality assurance procedures. This provision requires the operation of
back-up or auxiliary facilities or similar systems which are installed by the permittee
only when the operation is necessary to achieve compliance with the conditions of
the permit.

Bypass of Treatment Facilities

1. Bypass not exceeding limitations. The permittee may allow any bypass to
occur that does not cause effluent limitations to be exceeded, but only if it also
is for essential maintenance to assure efficient operation. These bypasses are
not subject fo the provisions of paragraphs 2 and 3 of this Part.

2. Notice.

a) Anticipated bypass. If the permittee knows in advance of the need for a
bypass, it must submit prior notice, if possible at least 10 days before the
date of the bypass.

b) Unanticipated bypass. The permittee must submit notice of an
unanticipated bypass as required under Permit Part I1.G (“Twenty-four
Hour Notice of Noncompliance Reporting”).

3. Prohibition of bypass.

a) Bypass is prohibited, and the Director of the Office of Compliance and
Enforcement may take enforcement action against the permittee for a
bypass, unless:

(i) The bypass was unavoidable to prevent loss of life, personal injury, or
severe property damage;

(i) There were no feasible alternatives to the bypass, such as the use of
auxiliary treatment facilities, retention of untreated wastes, or
maintenance during normal periods of equipment downtime. This
condition is not satisfied if adequate back-up equipment must have
been installed in the exercise of reasonable engineering judgment to
prevent a bypass that occurred during normal periods of equipment
downtime or preventive maintenance; and

(iii) The permittee submitted notices as required under paragraph 2 of this
Part.

b) The Director of the Office of Compliance and Enforcement may approve
an anticipated bypass, after considering its adverse effects, if the Director
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determines that it will meet the three conditions listed above in paragraph
3.a. of this Part.

G. Upset Conditions

1.

Effect of an upset. An upset constitutes an affirmative defense to an action
brought for noncompliance with such technology-based permit effluent
limitations if the permittee meets the requirements of paragraph 2 of this Part.
No determination made during administrative review of claims that
noncompliance was caused by upset, and before an action for noncompliance,
is final administrative action subject to judicial review.

Conditions necessary for a demonstration of upset. To establish the affirmative
defense of upset, the permittee must demonstrate, through properly signed,
contemporaneous operating logs, or other relevant evidence that:

a) An upset occurred and that the permittee can identify the cause(s) of the
upset;

b) The permitted facility was at the time being properly operated,

¢) The permittee submitted notice of the upset as required under Permit Part
I.G, “Twenty-four Hour Notice of Noncompliance Reporting;” and

d) The permittee complied with any remedial measures required under
Permit Part [11.D, “Duty to Mitigate.”

Burden of proof. In any enforcement proceeding, the permittee seeking to
establish the occurrence of an upset has the burden of proof.

H. Toxic Poliutants

The permittee must comply with effluent standards or prohibitions established under
Section 307(a) of the Act for toxic pollutants within the time provided in the
regulations that establish those standards or prohibitions, even if the permit has not
yet been modified to incorporate the requirement.

|.  Planned Changes

The permittee must give notice to the Director of the Office of Water and
Watersheds as specified in Permit Part iL.1.3. (“Changes in Discharge of Toxic
Pollutants”) and ADEC as soon as possible of any planned physical alterations or
additions to the permitted facility whenever:

1.

The alteration or addition to a permitted facility may meet one of the criteria for
determining whether a facility is a new source as determined in 40 CFR
122.29(b); or

The alteration or addition could significantly change the nature or increase the
quantity of pollutants discharged. This notification applies to pollutants that are
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subject neither to effluent limitations in the permit, nor to notification
requirements under Permit Part I1.1. (“Changes in Discharge of Toxic
Substances”).

J. Anticipated Noncompliance

The permittee must give advance notice to the Director of the Office of Compliance
and Enforcement and ADEC of any planned changes in the permitted facility or
activity that may result in noncompliance with this permit.

V. GENERAL PROVISIONS
A, Permit Actions

This permit may be modified, revoked and reissued, or terminated for cause as
specified in 40 CFR 122.62, 122.64, or 124.5. The filing of a request by the
permittee for a permit modification, revocation and reissuance, termination, or a
notification of planned changes or anticipated noncompliance does not stay any
permit condition.

B. Duty to Reapply

if the permittee intends to continue an activity regulated by this permit after the
expiration date of this permit, the permittee must apply for and obtain a new permit.
In accordance with 40 CFR 122.21(d), and unless permission for the application to
be submitted at a later date has been granted by the Regional Administrator, the
permittee must submit a new application at least 180 days before the expiration date
of this permit.

C. Duty to Provide Information

The permittee must furnish to EPA and ADEC, within the time specified in the
request, any information that EPA or ADEC may request to determine whether
cause exists for modifying, revoking and reissuing, or terminating this permit, or to
determine compliance with this permit. The permittee must also furnish to EPA or
ADEC, upon request, copies of records required to be kept by this permit.

D. Other Information
When the permittee becomes aware that it failed to submit any relevant facts in a
permit application, or that it submitted incorrect information in a permit application or
any report to EPA or ADEC, it must promptly submit the omitted facts or corrected
information.

E. Signatory Requirements

All applications, reports or information submitted to EPA and ADEC must be signed
and certified as follows.
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All permit applications must be signed as follows:

a) Fora corporation: by a responsible corporate officer.

b) For a partnership or sole proprietorship: by a general partner or the
proprietor, respectively.

¢) For a municipality, state, federal, Indian tribe, or other public agency: by
either a principal executive officer or ranking elected official.

All reports required by the permit and other information requested by EPA or
ADEC must be signed by a person described above or by a duly authorized
representative of that person. A person is a duly authorized representative only
if:

a) The authorization is made in writing by a person described above;

b) The authorization specifies either an individual or a position having
responsibility for the overall operation of the regulated facility or activity,
such as the position of plant manager, operator of a well or a well fieid,
superintendent, position of equivalent responsibility, or an individual or
position having overall responsibility for environmental matters for the
company; and

c) The written authorization is submitted to the Director of the Office of
Compliance and Enforcement and ADEC.

Changes to authorization. If an authorization under Permit Part IV.E.2.
(“Signatory Requirements) is no longer accurate because a different individual
or position has responsibility for the overall operation of the facility, a new
authorization satisfying the requirements of Permit Part IV.E.2. must be
submitted to the Director of the Office of Compliance and Enforcement and
ADEC prior to or together with any reports, information, or applications to be
signed by an authorized representative.

Certification. Any person signing a document under this Part must make the
following certification:

“| certify under penalty of law that this document and all attachments were
prepared under my direction or supervision in accordance with a system
designed to assure that qualified personnel properly gather and evaluate
the information submitted. Based on my inquiry of the person or persons
who manage the system, or those persons directly responsible for
gathering the information, the information submitted is, to the best of my
knowledge and belief, true, accurate, and complete. | am aware that there
are significant penalties for submitting false information, including the
possibility of fine and imprisonment for knowing violations.”

Availability of Reports
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In accordance with 40 CFR 2, information submitted to EPA pursuant to this permit
may be claimed as confidential by the permittee. In accordance with the Act, permit
applications, permits and effluent data are not considered confidential. Any
confidentiality claim must be asserted at the time of submission by stamping the
words “confidential business information” on each page containing such information.
If no claim is made at the time of submission, EPA may make the information
available to the public without further notice to the permittee. if a claim is asserted,
the information will be treated in accordance with the procedures in 40 CFR 2,
Subpart B (Public Information) and 41 Fed. Reg. 36902 through 36924 (September
1, 1976), as amended.

Inspection and Entry

The permittee must allow the Director of the Office of Compliance and Enforcement,
EPA Region 10; ADEC; or an authorized representative (including an authorized
contractor acting as a representative of the Administrator), upon the presentation of
credentials and other documents as may be required by law, to:

1. Enter upon the permittee's premises where a regulated facility or activity is
located or conducted, or where records must be kept under the conditions of
this permit;

2. Have access to and copy, at reasonable times, any records that must be kept
under the conditions of this permit, S

3. Inspect at reasonable times any facilities, equipment (including monitoring and
control equipment), practices, or operations regulated or required under this
permit; and

4. Sample or monitor at reasonable times, for the purpose of assuring permit
compliance or as otherwise authorized by the Act, any substances or
parameters at any location.

Property Rights

The issuance of this permit does not convey any property rights of any sort, or any
exclusive privileges, nor does it authorize any injury to persons or property or
invasion of other private rights, nor any infringement of federal, tribal, state or local
laws or regulations.

Transfers

This permit is not transferable to any person except after notice to the Director of the
Office of Water and Watersheds as specified in Permit Part IV.E.3. The Director
may require modification or revocation and reissuance of the permit to change the
name of the permittee and incorporate such other requirements as may be
necessary under the Act. (See 40 CFR 122.61; in some cases, modification or
revocation and reissuance is mandatory).

State Laws
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Nothing in this permit shall be construed to preclude the institution of any legal
action or relieve the permittee from any responsibilities, liabilities, or penalties
established pursuant to any applicable state law or regulation under authority

preserved by Section 510 of the Act.

V. DEFINITIONS.

A

"Average monthly discharge limitation" means the highest allowable average of
"daily discharges" over a calendar month, calculated as the sum of all "daily
discharges" measured during a calendar month divided by the number of "daily
discharges" measured during that month. ,

"Bypass" means the intentional diversion of waste streams from any portion of a
treatment facility.

A "24 hour composite" sample shall mean a flow-proportioned mixture of not less
than 8 discrete aliquots in 24 hours. Each aliquot shall be a grab sample of not less
than 100 ml and shall be collected and stored in accordance with procedures
prescribed in the most recent edition of Standard Methods for the Examination of
Water and Wastewater.

“Chronic toxicity” measures a sublethal effect (e.g., reduced growth, reduced
reproduction) fo experimental test organisms exposed to an effluent or ambient
water compared to that of the control organisms.

"Daily discharge" means the discharge of a pollutant measured during a calendar
day or any 24-hour period that reasonably represents the calendar day for purposes
of sampling. For pollutants with limitations expressed in units of mass, the "daily
discharge" is calculated as the total mass of the pollutant discharged over the day.
For pollutants with limitations expressed in other units of measurement, the "daily
discharge" is calculated as the average measurement of the pollutant over the day.

"Discharge measurement” means measuring width, depths, and velocities using a
tape or tagline, sounding equipment, and a current meter.

"Director" means the Regional Administrator, or an authorized representative, of
EPA, Region 10.

"Dirty Water Ditch" is the collection channel for the ore body seeps.
"Dirty Water Sump" is the pit into which the Dirty Water Ditch flows.

"Estimating" streamflow means 1) using gauging station data or discharge
measurements upstream or downstream of the sampling site, 2) inferpolating
between discharge measurements made at the sampling site before and after the
sampling date, 3) estimating the width, the depth, and roughly measuring the
velocity by timing a float, or 4) correlating flows at gauged or measured sites by
hydrographic or measurement comparisons.
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"Fecal coliform” means those bacteria that can ferment lactose at 44.5° + 0.2°C to
produce gas in a multiple tube procedure. It also means all bacteria that produce
blue colonies within 24 hours of incubation at 44.5° + 0.2°C in an M-FC broth
medium. For fecal coliform analysis, the average shall be computed as the
logarithmic mean.

"Gauging station data” means stage record or gage-height readings and a stage
discharge relation or rating from which discharge can be computed.

A "Grab"” sample is a single sample or measurement taken at a specific time or over
as short period of time as is feasible.

“Inhibition concentration”, IC, is a point estimate of the toxicant concentration that
causes a given percent reduction (p) in a non-quantal biological measurement (e.g.,
Interpolation Method).

"L aboratories” mean all laboratories used by the permittee to analyze samples for
this permit. Laboratories include the permittee's consultants (if applicable), the
permittee's in-house laboratories and other laboratories, and the permittee's
contracted laboratories.

"Maximum daily discharge limitation" means the highest allowable "daily discharge."

"Mine" means an active mining area, including all land and property placed under, or
above the surface of such land, used or resulting from the work of extracting metal
ore or minerals from their natural deposits by any means or methods, including
secondary recovery of metal ore from refuse or other storage piles, wastes, or rock
dumps and mill tailings derived from the mining, cleaning, or concentration of metal
ores.

"Mine drainage" means any water drained, pumped or siphoned from a "mine",
including seeps from the ore.

"Precipitation" means rainfall or snowmeit.

"Reroute" of Red Dog Creek means to divert, channel, or direct Red Dog Creek to
flow differently from its natural course or from its course in 1993. Rerouting of Red
Dog Creek will allow the permittee to mine at locations that are currently
unreachable because of the interference of water.

"Severe property damage" means substantial physical damage to property, damage
to the treatment facilities which causes them to become inoperable, or substantial
and permanent loss of natural resources which can reasonably be expected to
occur in the absence of a bypass. Severe property damage does not mean
economic loss caused by delays in production.

"Storm water" means storm water runoff, snow melt runoff, and surface runoff and
drainage. Runoff from waste rock piles, ore and sub-ore piles, spent ore piles,
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overburden, unreclaimed disturbed areas and other active mining areas constitutes
"mine drainage", not storm water.

"Upset" means an exceptional incident in which there is unintentional and temporary
noncompliance with technology-based permit effluent limitations because of factors
beyond the reasonable control of the permittee. An upset does not include
noncompliance to the extent caused by operational error, improperly designed
treatment facilities, inadequate treatment facilities, lack of preventive maintenance,
or careless or improper operation.
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VI. AMBIENT MONITORING SAMPLING LOCATIONS




